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LETTER OF TRANSMITTAL 



U.S. Senate, 
Committee on the Judiciary, Subcommittee on 

Administration Practice and Procedure, 

May 28, 1963, 
Hon. James O. Eastland^ 
Chairman^ OomrmUee on the Judiciary^ 
V.S.Senate^Washmgton,D,0, 

Dear Mr. Chairman: Eecogmzing the importance of the Federal 
regulatory process to large numbers of private individuals and broad 
areas of economic activity, President Kennedy, soon after assuming 
oiRce, established the Administrative Conference of the United States 
to study the administrative procedures of Federal departments and 
agencies and to develop recommendaJtions for improvements in such 
procedures. Over a period of 1'8 months, this organization of agency 
oiBcials, practicing lawyers, and legal scholars developed 30 recom- 
mendations, Which it transmitted to the President in December 1962. 

In a letter dated January 15, 1963, to Chairman Prettyman, the 
President announced that he had instructed appropriate Government 
departments and agencies to consider the recommendations and to re- 
port to him on the steps which might be taken to assure their imple- 
mentation. A copy of the President's letter to Chairman Prettyman 
is attached hereto. 

In order that the committee and the Senate may have the benefit of 
the work done by the Conference and because of the pertinence of that 
work to committee activity, I request that the attached document con- 
taining the final report of the Conference and selected studies which 
constitute the basis for some of the recommendations be printed. 

In making this request, I wish to point out that the process of se- 
lecting the documents of most value to the committee and the Senate 
was a difficult one ; it was necessary to exclude many most interesting 
documents either because of their length, or their highly specialized 
subject matter. In addition to requesting the publication. of only se- 
lected documents, I should point out that the documents which have 
been included have been edited in certain resi^ects, primarily to correct 
errors and to cut down on length ; I wish to thank Mr. Webster Max- 
son, Executive Director of the Conference, for this editorial work 
which he performed. Last, I wish 'to thaiik Judge Prettyman for his 
permission to use the documents and to congratulate him upon the fine 
work of the Conference which worked under his able chairmanshijp. 

This request for the printing of these documents was unanimously 
approved by the Subcommittee on Administrative Practice and Pro- 
cedure at a meeting on April 30, 1963. 

. Sincerely, ■. . / ; 

' Edward V: Long, 

/ : ' Siibcomrnittee ChaivTnan, 

III 
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IV LETTER OF TRANSMITTAL 

The White House, 

January 15,1963, 
Hon. E. Barrett Prettyman, 
Senior Gircuit Judge^ U,S, Court of Appeals^ 
Washington^ D.O. 

Dear Judge PRETrY]MAN : I have received the excellent report of the 
Administrative Conference of the United States and its recommenda- 
tions respecting future organization which you submitted to me. It 
contains many valuable suggestions for improving administrative pro- 
cedure, and I have instructed the appropriate Government depart- 
ments to consider them and "report to me upon the best method to 
assure their implementation. I am confident that actions on these 
recommendations will contribute materially to improved administra- 
tion of Federal regulatory programs, 

I am disappointed that you are not available to. continue your lead- 
ership in this field. This would be especially important in connection 
with the future organization of any instrumentality to replace the 
Conference. I hope, however, that you will be able to lend your advice 
and counsel in connection with our consideration of this matter. 

The accomplishments of the , Administrative Conference of the 
United States were due, in large measure, to the interest and effort of 
the members of the Conference. They displayed a high sensitivity to 
the public interest. Your, own willingness to devote your time and 
energy to that important undertaking and the dedication to public 
service which you have demonstrated in this and so many other ways 
are very much appreciated. 
Sincerely, 

(S) John F. EIennedt. 
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FOREWORD 



President Kennedy established the Administrative Conference of 
the United States by Executive Order 10934, dated April 13, 1961. 
The full text of the order is reprinted herein as Appendix I. 

In the Executive order the President directed that the Conference 
report to him prior to December 31, 1962, "summarizing its activities, 
evaluating the need for further studies of administrative procedures, 
and suggesting appropriate means to be emJDloyed for this purpose in 
the future." The Council of the Conference construed this directive 
to require two reports, one concerning the activities of the Conference 
and the other containing suggestions for the future. This report is 
the former. The latter was separately handed to the President in 
the form of a letter at the time this report. was delivered to him. 



I. HISTORY 

Promptly after the election of 1960 President-elect Kennedy turned 
his attention to the problems of the regulatory agencies, and shortly 
after assuming office he sent to the Congress a special message on the 
subject. In the course of that message he discussed the establishment 
of an Administrative Conference of the United States, and announced 
that he had, by Executive order, called such a conference. Tn the 
message President Kennedy said : 

The results of such an Administrative Conference will not be immediate but 
properly pursued they can be enduring. As the Judicial Conference did for the 
courts, it can bring a sense of unity to our administrative agencies and a desirable 
degree of uniformity in their procedures. The interchange of ideas and tech- 
niques that can ensue from working together on problems that upon analysis 
may prove to be common ones, the exchanges of experience, and the recognition 
of advances achieved as well as solutions found impractical, can give new life 
and new efficiency to the work of our administrative agencies. 

The difficulties which beset the agencies had long been a matter of 
concern. In 1949 a special subcommittee of the Judiciary Commit- 
tee of the House of Representatives requested the Judicial Conference 
of the United States "to endeavor to develop some time-saving pro- 
cedures" in certain classes of cases, including those before the reg- 
ulatory agencies. The Judicial Conference, through Chief Justice 
Vinson, suggested to the President of the United States that he call 
a Conference of Representatives of the Administrative Agencies for 
the purpose of devising ways and means of eliminating excessive de- 
lay, expense, and unduly voluminous records. President Eisenhower, 
early in 1953, called such a conference, and it met for some 2 years. 
At its conclusion it recommended that a similar conference be estab- 
lished on a continuing basis. 

Thereafter the American Bar Association, the Federal Bar Asso- 
ciation, the Judicial Conference of the District of Columbia Circuit, 
and, for the second time, the Judicial Conference of the United States 
urged the creation of such continuing Conference. Chief Justice 
Warren, in a key speech to the Federal Bar Association, vigorously 
urged the establishment of a permanent Conference. 

Finally, in August 1960, the chairman of six of the large inde- 
pendent agencies jointly prepared and transmitted to President Eisen- 
hower a letter in which the need for a permanent conference was ex- 
plained at length, the composition of such conference was suggested, 
and the President was urged to appoint a committee to formulate 
plans. The President appointed such a committee. 

Shortly thereafter President Kennedy took office and, as is indi- 
cated in the foreword, hereof, promptly created the Administrative 
Conference by Executive order and sent his special message to the 
Congress. The Conference thus created was directed to report to 
the President prior to December 31, 1962, summarizing its activities 
and submitting its suggestions as to means for future studies of agency 
procedures. 
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IL STRUCTURE AND ORGANIZATION 

On April 30, 1961, the President announced the appointment of the 
Chairman of the Conference and 10 other persons who were to con- 
stitute a Council,^ or executive board. The Chairman called this 
group together for its first meeting in Washington on May 8 and 9, 
1961. 

The Council determined that some 31 agencies of the Government 
had, as a major part of their activities, the determination of rights, 
privileges, and obligations of private individuals through adjudica- 
tion and rulemaking. A inajority of the membership of the Con- 
ference was therefore obtained from these 31 agencies. The secretary, 
of each Cabinet department was asked to name a member." Those 
departments which had several administrative agencies within their 
departmental structure named an additional member. Each Chair- 
man of the seven large independent agencies (CAB, FCC, FPC, FTC, 
ICC, NLRB, SEC) designated two members. Fourteen other agen- 
cies having adjudicatory and rulemaking functions each named a 
member. Later, the Council designated 2 additional Federal agencies 
whose heads named 1 member each, bringing the number of agencies 
participating to 33. The governmental agency members then totaled 
46. Two hearing examiners were appointed to membersliip. ; 

Twenty-nine participants from outside Government service were 
selected, after careful deliberation and consideration of many f actors: v 
Of these, 21 were practicing lawyers, 3 were law school faculty mem- 
bers, 2 were from the faculties of schools of government, 2 were mem- - 
bers of State regulatory .commissions, and 1 was an accountant. 

In the selections from the practicing bar, an intensive effort was 
made to produce a cross section of all shades of administrative law 
practice. From a list of over 100 thoroughly qualified specialists in 
major areas of Federal regulation, practitioners were selected who 
included members of small law firms and the Senior partners in sev- 
eral of the country's leading firms. Geographic location and major 
clients of the practitioners were taken into account so as to give voice^ 
to private as, well as. public groups. For example, in the field of trans- , 
portation the Conference was able to benefit from the participation of ' 
lawyers familiar with problems of carriers, shippers, and state reg- 
ulatory agencies. . A mixture of political affiliations was nought. From 
the universities were obtained the services of outstanding law profes- 
sors and scholars in the fields of political science and economics. All 
individuals invited by the Council agreed to serve. 

The general membership of the Conference, including the Chairman 
and the Council, was 88, of whom 60 percent were in Government serv- 
ice and 40 percent were from outside the Government. The roster is 
attached hereto as Appendix III. 

The Council established liaison with the Congress by inviting the 
President of the Senate and the Speaker of the House of Representa- 
tives each to designate three members from their respective cliambers. 
Pursuant to this invitation, Senators Philip A. Hart, Edmund S, Mus- 
kie, and Everett McKinley Dirksen were appointed from the Senate, 
and Congressmen Oren Harris, Walter Rogers, aiid John Bennett from 
the House. These designees were permitted to name alternates from 
their staffs. 



^ For identification of the Council members, see Appendix II. 
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The Conference established nine standing committees : 

Adjudication of Claims: Cyrus R. Vance, Secretary of the 

Army, Chairman. 
Compliance, Enforcement, and Disciplinary Proceedings : Rosel 
H. Hyde of the Federal Communications Commission, Chair- 
man. 
Information and Education: James McI. Henderson of the 

Federal Trade Commission, Chairman, ' 

Internal Organization and Procedure: David Ferber of the 

Securities and Exchange Commission, Chairman. 
Judicial Review : Ashley Sellers of the firm of Cummings and 

Sellers, Washington, D.C, Chairman. 
Licenses and Authorizations : Whitney Gillilland of the Civil 

Aeronautics Board, Chairman. 
Personnel: Emmette S. Redford of the University of Texas, 

Chairman. 
Rulemaking : Robert W. Ginnane of the Interstate Commerce 

Commission, Chairman. 
Statistics and Reports: Charles W. Bucy of the Department 
of Agriculture, Chairman. 
Each member of the Conference served on one committee, and a mem- 
ber of the Council was designated as a liaison with each committee. No 
alternates or substitutes for members were permitted to participate in 
sessions of the Conference. 

Government departments and agencies cooperated fully with the 
committees and the Conference. The committees were fortunate in 
obtaining the services of educators in leading law schools in the coun- 
try, who acted as staff directors for the committees and as consultants 
as the need appeared. These research directors were, of course, upon 
a retainer basis of employment, but members of the Council and of 
the Conference and most of the consultants served without compensa- 
tion. Pursuant to the direction of the President in the Executive 
order establishing the Conference, the Director of the Office of Admin- 
istrative Procedure in the Department of Justice served as Executive 
Secretary of the Conference. That Office conducted research for the 
Council and committees of the Conference and, through the facilities 
of the Department of Justice, furnished necessary administrative 
services. 

The Conference, as a whole, operated in the form of a legislative 
assembly. The course of operation was : 

(1) A subject was suggested for study. Such suggestion might 
come from anywhere or anybody. 

(2) The Council selected the subject from those suggested and 
proposed its assigronent to a committee. 

(3) The assembly approved the Council assignment. 

(4) The committee considered the subject and directed the 
research necessary. 

(5) The research was conducted by the committee staff director 
and the Conference staff . 

(6) The committee staff director prepared a staff report. 

(7) The committee studied the staff report and prepared a rec- 
ommendation on the subject, supported by a conmiittee report, 
usually, of course, based upon the staff report. The committee 
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recommehdation and the supporting report were two separate 
documents, one succinct and the other somewhat extensive. 

(8) The Council, coordinating the work of all of the commit- 
tees, considered the recommendation, determined whether it was 
fully developed and thereby ready for consideration by the as- 
semoly, and if so, passed it on to the assembly. Both the commit- 
tee recommendation and the supporting report were circulated 
to the entire membership and to other persons indicating an 
interest. 

(9) The assembly debated the recommendation in a public 
plenary session and voted on it. 

(10) If adopted by the assembly, the recommendation was 
transmitted to the President. 

A total of 30 recommendations were adopted, covering a wide variety 
of matters which are described in more detail later in this report. 

IIL OPERATION AND INTANGIBLE RESULTS 

In addition to its specific recommendations on phases of agency 
procedure, and the underlying reports, which we shall later describe, 
the Conference resulted in a number of important intangible benefits 
to Federal administrative processes generally. In order that these 
be appreciated, the operation of the assembly should be visualized. 

The session is public. Some 75 conferees are in the room. Offi- 
cials are present from every Cabinet department and every agency 
having significant responsibilities of an adjudicatory or similar nature. 
The general counsel of almost every such agency is present. Com- 
missioners and Board members of the larger agencies are present. 
The Secretary of the Army, the Chairman of the Federal Power 
Commission, and members of the Civil Aeronautics Board and the 
Federal Communications Commission are chairmen of committees. 
About 20 lawyers from private practice are members. They come 
from different sections of the country, from New York City and San 
Francisco, from St. Paul and Denver. Some are senior members of 
large firms, and some are from small offices. Some of them cus- 
tomarily represent industry or business, some public utilities, some 
labor organizations, some individual citizens. AH are experienced in 
administrative law. Some have extensive general practice. The 
general counsel of the New York Public Service Commission and a 
member of the Illinois Commission are present. Law professors 
whose names are nationally known to the legal profession are also 
there, as are several outstanding authorities on the science of govern- 
ment. In addition to the members of the Conference, experts who 
have been invited by the Council or a committee to assist in the work 
have the privilege of the floor. In like fashion, staff members from 
committees of the Senate and the House of Representatives partici- 
pate. 

A committee recommendation in respect to some feature of admin- 
istrative procedure is before the Conference for discussion and action. 
As we have indicated, this proposal has originated in an intensive 
research study under the direction of an expert, has been before a 
committee of eight or nine members in several meetings, has passed 
through the Council, has been distributed with its supporting report 
to all participants in the Conference, and thus has reached the agenda 
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of the assembly. The discussion on the floor is begun by the chair- 
man of the sponsoring committee, and is then opened to general de- 
bate. This is frequently long and vigorous, differing positions being 
vehemently maintained. The debate continues until the Conference 
indicates readiness to vote; upon occasion not until a later session. 
Then a vote is taken on the recommendation. 

The intangible benefits flowing from this procedure are, principally, 
these: 

1, Cooperative Consideration and its Byproducts 

Some 33 agencies which normally are occupied separately with 
problems differing widely in factual background and in substance 
are brought together for cooperative consideration of procedural 
matters. They discover that many of their problems are mutual, that 
other agencies have some of the same procedural problems they have. 
Members from agencies widely separated bureaucratically and even 
geographically learn to know each other, personally and officially. 
They come to realize that these other agencies may have had impor- 
tant experiences or ideas with respect to problems similar to theirs. 
The chairman of one agency thus may present a committee report 
concerning the procedures of another agency, A member from a 
department having much to do with Government contracts presents 
a report dealing with fair treatment of contractors. Throughout the 
process, in the Council, in the committees, and in the assembly, the 
voices of practitioners and of educators have been projected. A cross- 
fertilization of ideas occurs. Members become increasingly pro- 
cedure conscious and transmit this state of mind to their associates. 
A reflex self -analysis takes place. A probing of the strengths and 
weaknesses of different approaches and different methods of treat- 
ment develops. The resultant consensus has the strength of the bundle 
which the separate fagots never had. 

2, Variety of Sources of Suggestions 

Suggestions of subjects for study and recommendations for im- 
provement come to the Conference from widespread and different 
sources. Some are originally posed by interested, perhaps outraged, 
individual citizens. Many are advanced by an agency, or a number 
of agencies. Some come from practicing lawyers or organized groups 
of lawyers. Some are drawn from congressional studies. Some arise 
from students of government. Some originate in academic legal 
studies. Some are recurrent, even ancient, puzzles. The area poten- 
tially open to a body such as this Conference has been shown to be 
wide and varied. 

3, Readiness to Recommend 

The Conference proved that the agencies, with outside conferei&s, 
are ready, able, and willing to undertake delicate and difficult tasks. 
It proved that they will aggressively attack their own shortcomings, 
Many skeptics at the bar and elsewhere did not believe they woiSd 
do so. But this Conference adopted recommendations on the delega- 
tion of decision-making which had been the subject of differences of 
opinion both in the Congress and between the Executive and the 
dongress, recommendations concerning ex parte contacts with which 
committees of the Congress have long been concerned, and recom- 
mendations relating to such controversial matters as rights to counsel 

20-101—63 2 
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and to official papers. It unabashedly studied in depth the procedures 
of individual agencies governing particular functions and made sug- 
gestions in respect to them. 

4. Unanimity in Basic Interest 

In this Conference bloc division was not discernible, between prac- 
titioners and Government personnel, or between big agencies and 
smaller agencies, or- between departments and independent agencies.' 
Specters of such divisions were exorcised by an all-pervading interest 
in the better administration of justice and better government, and by 
the active presence of strong personalities from many points of origin. 

5. Composite Expression 

Each recommendation made by this Conference represented a con- 
sensus of the views of officials designated for the task by all the agen- 
cies in this field of government, leavened by practitioners and educa- . 
tors. Thus the agencies had a means by which they could speak with 
a common voice and express, a concerted view. To officials in the upper 
echelons of the executive branch of the Government, to committees of 
the Congress, and to committees and sections of the organized bar, 
a Conference such as this supplies a ready means of ascertaining the 
composite view of the agencies concerning problems of administrative 
procedures.. Instead of fifty or a hundred responses^ to an inquiry 
along these lines, a carefully prepared, intensively studied, publicly 
debated, single, concerted response is available. The Committee on 
Interstate and Foreign Commerce of the House early in the Conference 
experience, hailed this instrument of assistance to its deliberations." 

We submit that these intangible results are effective factors in the 
cause of improving the regulatory processes of the Government, which 
are so vitally important in many phases of our national life, 

I Vo SUMMARY OF RECOMMENDATIONS 

Following is an informal summary of the major recommendations 
adopted by the Conference, For precise terms, reference should.be 
made to the full texts which appear as Appendix IV to this report. 

Ex Parte Communications 

The Conference dealt with the delicate and complex problem of ex 
parte communications between agency personnel and persons outside 
the Government in respect to pending eases. The Conference devel- 
oped a set of principles and recommended (Eecommendation No. 16) 
that each agency formulate a code in its own terminology, embodying 
these principleSj for the goverance of behavior in its proceedings. 
The principles thus enunciated w^ere nine in number, relating to "on 
the record" proceedings. They prohibited "unauthorized ex parte 
communication" between, on the one hand, parties, agents for parties, 
or interceders and, on the other hand, agency personnel participating 
in the decision. "Ex parte communication" was defined in rather 
broad, sweeping phrases to include both oral and written communica- 
tions, and then exceptions were noted. Generally speaking (again 
we note that reference should be made to Appendix tV for precise 
definitions), excepted from the prohibition were requests solely with 

« H. Rept. No. 2553, 87th Cong., 2d sess., pp. 10-11 (1962). 
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respect to status, facts of general significance to an industry not reason- 
ably known to be material to a pending issue, and eommunicatioiis 
authorized to be upon an ex parte basis by law, agreement, formal rul- 
ing, or practice generally known, if the commimication is promptly 
available to all parties. 

The Conference recommendation would prohibit requesting, enter- 
tainment, making, or soliciting an ex parte communication. An 
agency official receiving a communication recognized as unauthorized 
would be required to transmit it (or, if oral, a written memorandimi 
of its substance) to the Secretary of the agency, who would be re- 
quired to put it in the public file and send copies to all parties. It 
was recommended that parties be permitted to rebut ex parte com- 
munications whenever the agency determines that the dictates of fair- 
ness so I'equire. For violation of the prohibitions the Conference rec- 
ommended that the agency codes provide for censure, suspension, or 
revocation of the privilege to practice, denial of any relief, benefit, 
or license sought, and censure, suspension, or dismissal of agency per- 
sonnel involved in the violation. 

The Committee on Interstate and Foreign Commerce of the House' 
of Representatives, in the report to which we have referred, announced 
that it would expect all agencies subject to its legislative jurisdiction 
to carry out this recommendation of the Conference. 

Delegation of Decisional Authority 

The Conference considered the much- debated subject of delegation . 
of decision-making authority. . On the one side of the argument is 
the pressing need for more efficient use of the time and energy of 
agency members and their top-level staffs. Automatic review by 
agency members of all findings made and conclusions reached by hear- 
ing officers in the multitude of cases which pass through the adminisr .' 
trative machinery is obviously time-consuming, exhausting, and, in- 
deed, actually impossible in any realistic sense. On the other hand 
are the rights of the parties to agency consideration and agency deci^ 
sion of their case, rather than staff determination of the matter. The 
Conference recommended (Recommendation No. 9) that agencies be 
authorized , to accord administrative finality to presiding officers' 
initial decisions, without agency review, unless the party seeking pre- 
judicial error in the proceeding before the presiding officer, or make a 
reasonable showing that the subordinate decision contains (1) a find- 
ing of material fact which s clearly erroneous or (2) an erroneous 
conclusion of law, or (3) involves an exercise of agency discretion 
which is so important as to require agency review, or (4) involves an 
important decision of law or policy. Further, it recommended that 
the agency's decision to accord or not to accord administrative finality 
to a presiding officer's decision be riot subject to judicial review (al- 
though the presiding officer's decision, if it thus became the final deci- 
sion of the agency, of course would be subject to review) . 

The recommendation also would eliminate doubt as to whether an 
agency, if it does review an initial or recommended decision, is author- 
ized to confine that review to specified errors and specified portions 
of the record. 

Some detail, both affirmative and negative in nature, was necessary 
to effectuate the foregoing, and such details were included in the rec- 
ommendation as adopted. 
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Debarment of Contractors 

In the interest of fairness in the area of procurement, the Confer- 
ence recommended (Eecommendation No. 29) changes in procedures 
involving the debarment of persons or firms from Government con- 
tracting. Present practices of some agencies have permitted contract- 
ing officers to. d^bar contractors without prior specification of reasons 
or opportunity to be heard, and to circulate among other agencies 
notice of such debarment. The result has been a so-called "black list", 
of Government contractors. The Conference recommended that de- 
barment from Government contracts be preceded by notice to all 
parties concerned, stating reasons, and by opportunity for a trial-type 
hearing before an impartial board or hearing officer to be followed by 
av decision in writing, including findings, conclusions, and the reasons 
therefor. The recommendation contained a proposed framework of 
procedural safeguards in some detail, relating to cases where criminal 
convictions or civil suits are involved and cases involving fraud, sub- 
stantial lack of responsibility, or lack of intiBgrity . It also dealt with 
suspensions and the terms thereof. It included provisions which 
would require grounds for debarment to be explicitly set forth in pub- 
lished regulations, showing the standards and scope of debarment in 
various types of contracts. 

Delays in Ratemaking Proceedings 

The Conference began a direct attack upon the problem of delay, 
selecting for its first intensive consideration iri this area the rate- 
making cases. The recommendation (No. 19) proposed the flexible 
employment of a variety of techniques to insure the presentation of 
the great bulk of the evidence in written form at early stages of the 
proceeding, the prompt identification of issues, the contraction of the 
period of time in which necessary oral hearing takes place, arid the 
more effective and informed control of the record-building process 
by the hearing officer, there^by facilitating the decisional process. More 
specifically, the Conference would require that direct evidence-in- 
chief be submitted in advance in writing. It ui?ged trial examiners to 
iise conference procedures to the maximum extent possible ; to limit 
cross-examination and "hearing by interludes," and to adopt continu- 
ous, uninterrupted hearing procedures. The Conference also recom- 
mended in this regard the participation of agency staff members in 
the hearing of rate cases, and it recommended that hearing officers have 
access, within appropriate limits, to specialized, expert assistance in 
analyzing the record in these cases. 

Armed Services Board of Contract Appeals 

Since 1949 the Armed Services Board of Contract Appeals has con- 
sisted of three semi autonomous panels (Army, Navy, and Air Force), 
each with its own chairman, determining appeals from disputes aris- 
ing under contracts of its particular service. Recently, with the 
establishment of the Defense Supply Agency, the addition of a fourth 
panel has been under consideration. . 

, In order to permit better utilization of board members through 
greater flexibility in the assignment of cases, to avoid situations where- 
in one panel is heavily overloaded while another is curreiit, and to re- 
duce the expense of maintaining three or four separate file systems, 
separate dockets, and separate clerical staffs, the Conference recom- 
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mended (Recommendation No. 6) that the Armed Services Board of 
Contract Appeals be constituted. as a unitary board in the Defense 
Establishment. For like reasons the recommendation urged that sub- 
sidiary boards such as the Corps of Engineers Board and the Quarter- 
master's Board, to the extent practicable, be eliminated as soon as 
possible. 

Competing Domestic Airline Applications 

The Conference addressed itself to the perplexing problems of the 
consolidation and joint hearing of applications for new or modified do- 
mestic airline route authority. It recommended (Recommendation No. 
20), first, that the Civil Aeronautics Board be given authority to con- 
sider competing .applications by conducting separate hearings on the 
applications and then consolidating the proceedings for purposes of 
decision. This recommendation is conditioned upon certain oppor- 
tunity for excluded applicants to participate in the hearings as in- 
tervenors, being allowed to present evidence and to cross-examine ad- 
verse witnesses. Further, the recommendation would give the Civil 
Aeronautics Board greater latitude in denying consolidation in cer- 
tain circumstances and relieve it of whatever obligation may now exist 
to conduct a preliminary hearing on the consolidation issue. Imple- 
mentation of this recommendation would require legislation. 

Mutually Exclusive Broadcast Applications 

The Conference recommended (Recommendation No. 22) that the 
Federal Communications Commission take several steps with regard to 
its procedures involving mutually exclusive applications for broad- 
cast facilities. It recommended that the Commission consider provid- 
ing by general rule for the fuller development of -a system of qualita- 
tive priorities under which some applicants would.be automatically 
preferred over others, and for the selection of a licensee on other than 
substantive grounds, when two or more applicants are found to be 
equally qualified. It recommended that the Commission reexamine 
the conduct of its comparative hearings with a view to clarifying and 
improving the criteria employed in their disposition and limiting the 
scope of such hearings to issues significantly relevant to effectuation 
of regulatory policies. 

Further, the Conference recommended that the Commission be au- 
thorized to protect the integrity of any comparative selection by asecr- 
taining through suitable procedures that a proposed transferee of the 
successful applicant has qualities consistent with policies reflected 
in the initial comparative selection. 

Right to Counsel 

In two recommendations (Nos. 15 and 25 ) the Conference dealt with 
the sometimes perplexing problems of the right to counsel. By way of 
implementing the Administrative Procedure Act, the Conference pro- 
posed definitions of "accompanied," "advised," and "represented" as 
those terms are used in section 6(a). It urged that counsel for persons 
compelled to appear in an agency proceeding be permitted broader par- 
ticipation in the representation of their clients* and that persons ap- 
pearing by request or permission be afforded the same right to counsel 
as are persons compelled to appear. 
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Hearing Examiners and Government Attorneys 

The Conference made recommendations (Recommendation No; 28) 
relating to agency personnel in tliree general areas: (1) advanced. 
training of professional personnel, (2) status and compensation of 
hearing examiners, and ( 3 ) the Federal legal career service. 

The .Conference recommended that regulatory agencies provide for 
a program of advanced training for highly qualified personnel, within 
the agencies on a part-time basis or, in cooperation with the Civil 
Service Commission, through short-term, training programs. Further, 
it suggested that a limited number of the most promising career pro- 
fessional staff members might be sent to universities for advanced 
study and research. 

Several recommendations related to grades and compensation of 
hearing examiners appointed under the Administrative Procedure 
Act, and were designed to raise the caliber of these officers. These 
included recommendations that there be not more than: two grades 
for hearing examiners in the Government and only one grade for 
hearing examiners in a given agency. It was recommended that there 
be substantial and prompt increases in their compensation. 

The Conference recommended that candidates for. positions as hear- 
ing examiners be evaluated on. the basis of oral and written examina- 
tions and that lawyers of outstanding ability and experience par- 
ticipate in the evaluation. Also, it was recommended *that the register 
of persons eligible for appointment as hearing examiners be unranked ; 
and that all initial appointments as hearing examiners be made from 
the register and be probationary. 

The Conference recommended that agencies develop techniques and 
conditions in which hearing examiners might, have greater professional 
pride and better serve their agencies, and that agencies be encouraged 
to exchange the results of their experience' in this':area. . " .' 

Based upon a thorough study and after exteiisive. debate, the Con- 
ference recommended that the Civil Service iCommission should con- 
tinue to administer the hearing examiner program, but that any 
successor organization to the Conference should continuously observe, 
and study the policies and administration of such program. 

In respect to lawyers in Government service, the Conference recom- 
mended that there be established a career service, and that adminis- 
tration of this service be in the Civil Service -Commission, provided 
stated organizational arrangements are established. . 

The iConf erence concluded that agency programs for recruiting ex- 
ceptionally well qualified law graduates should be continued, and that 
agencies not having such programs should consider estaJblishing them. 
Other measures for improvement in recruiting were recommended. 

The 'Conference was. of the view that classification standards for 
attorney positions should permit allocation upon -the basis of the 
work involved, regardless of technical review or of supervisory func- 
tions. It was recommended, finally, that a reasonable number of 
attorney positions be allocated to all of the "supergrades" in the gen- 
eral schedule. 

Judicial Review of ICC Orders 

For historical reasons, procedures for review of orders of the Inter- 
state Commerce Commission in the U.S. courts differ from the tradi- 
tional patterns which have developed governing judicial review of 
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administrative action. Since 1903, orders of the Commission, except 
reparation orders, have been reviewed by three-judge Federal district 
courts specially constituted under authority of 28 U.SjC. 133'6, 2284, 
and 2325. The decisions of these courts may be taken to the U.S. 
Supreme 'Court by direct appeal, rather than by certiorari proceedings. 
The Conference concluded that the reasons for .conforming pro- 
cedures for review of these orders to accepted concepts of judicial 
review far outweigh the reasons for perpetuating present procedures. 
It recommended (Recommendation No. 3) elimination of the use of 
special three-judge district courts for review of these orders and, 
instead, would subject them to judicial review in the U.S. court of 
appeals as is generally the case with the orders of other Federal regu- 
latory agencies. Subsequent Supreriie Court review would then be 
upon writ of certiorari, rather than upon appeal. The Conference 
proposed (Recommendation No. 4) further procedures for improving 
review of orders of the Interstate Commerce Commission, all of which 
were designed to increase efficiency and save time, effort, and expense in 
appellate procedures. < . 

Subpena Power 

The Conference recommended (Recommendation, No. 13) a series of 
principles designed to achieve fairness and uniformity in subpena 
practices. These principles may be summarized as follows: In ad- 
judications the presiding officer should have authority to issue sub- 
penas, and they should be issued upon the request of any party. In 
investigatory proceedings, the agency, any member thereof, or any 
officer designated for the purpose should have such authority. Au- 
thority to summon witnesses should extend throughout the United 
States and its possessions, and enforcement should be available through 
the United States district courts. Fees to witnesses should be payable 
by the person or agency at whose instance they appear, at the same 
rates as in the Federal courts. 

Production of Records and Briefs upon Judicial Review 

The Conference considered matters of the expense incident to court 
review. It recommended (Recommendation No. 5) three measures 
which would substantially reduce such expense : that courts reviewing 
administrative action permit (a) agencies to produce the records in the 
administrative proceedings by means which would eliminate the need 
for reproducing that record upon judicial review; (b) the submission 
of briefs produced by means other than printing; and pending the 
implementation of (a), the designation after, rather than before the 
filing of briefs, of the portions of the record necessary to be reproduced. 

Enforcement of National Labor Relations Board Orders 

The attention of the Conference was directed to problems ex- 
perienced in the enfox^cement of National Labor Relations Board 
orders. The. Board's orders are not self -enforcing. Rather, the 
Board must seek an order of enforcement from a U.S. court of appeals. 
Upon present practice this involves a period of waiting to see if 
a party to the case intends to seek judicial review of the order. The 
Conference recommended (Recommendation No. 18) a procedure re- 
sulting in automatic judicial enforcement of orders of the Board, if 
no party promptly challenges the order. If no such challenge be 
forthcoming within 45 days after the Board has made its order, the 
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order, after due notice to all parties, would be enforced without 
further proceedings by entry of an appropriate decree of the court. 

Government Contract Appeals 

The Conference recommended (Recommendation No. 12) that agen- 
cies having internal appellate entities which render decisions or opin- 
ions in disputes under agency contracts, afford contractors the oppor- 
tunity to know and to contest the evidence which supports the 
contracting oJEcer. 

In the course of studies of agency procedures for handling appeals 
from contract disputes, instances were noted in which agencies had 
developed rules of procedure for such cases but had never published 
them, and had prepared written opinions but made them available 
only to parties to the particular proceeding. The Conference recom- 
mended (Recommendation No. 7) that agencies which have estab- 
lished procedures and boards for hearing contract appeals should 
publish, or make available for publication, their rules of procedure 
and all decisions of such boards, excepting only decisions to be kept 
secret in the interests of national security. 

Discovery Techniques 

The Conference considered problems relating to the revelation of 
facts before formal hearing and approved certain principles to be 
applied in this respect in adjudicatory proceedings. It recommended 
(Recommendation No. 30) that agencies adopt rules providing for 
discovery against the parties and against the agency to the extent 
and in the manner appropriate to their respective proceedings. 

Statistical Analysis of Administrative Proceedings 

Early in its experience the Conference concluded that statistical 
analysis is essential to the comprehensive consideration of many prob- 
lems in administrative procedure, particularly the problem of unneces- 
sary delays in agency processes. Information furnished to the Com- 
mittee on Statistics and Reports by the Office of Administrative Pro- 
cedure revealed that during the fiscal year 1960 approximately 80,140 
formal proceedings for the determination of private rights and ob- 
ligations had been commenced before more than 100 boards, com- 
missions, and other agencies of the Federal Government. 

In order to provide a tool in the immediate work of the Con- 
ference and for use generally in efforts toward improvements in pro- 
cedures, the Conference adopted as its first recommendation (Recom- 
mendation No. 1) a plan to collect and publish statistics on such pro- 
ceedings, looking toward, the development of a continuing system for 
the compilation and publication of useful data. The product of 
this recommendation was a two- volume compilation, describing the 
kinds of proceedings conducted during the fiscal year 1961 and pro- 
viding volume, backlog, and time-study data thereon. Based upon 
this experience the Conference undertook (Recommendation No. IT) 
a second compilation dealing with fiscal year 1962,. which was pub- 
lished in December 1962. At its Fifth Plenary Session the Con- 
ference recommended (Recommendation No. 27) that provision be 
made for continuing this effort, expanding and improving the infor- 
mation thus assembled, and developing a foundation for a continuing 
system. 
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Using the computer facilities of the Department of Agriculture, 
the Committee on Statistics and Eeports, in these compilations, cov- 
ering the fiscal years 1961 and 1962, made available for the first 
time in the history of this Government the basic material, by indi- 
vidual case, upon which realistic studies of the time consumed in 
administrative proceedings can be made. 

Two hundred and sixty-eight types of proceedings were analyzed 
and grouped in a classified index according to their nature and pur- 
pose. They were placed in a directory organized, by major parent 
agencies. Data furnished by the agencies were translated into periods 
of time consumed in the separate stages of the proceedings. For 
example, the analysis shows for ea;ch case the number of days from 
the start of the proceeding to the completion of the pleading stage, 
from the latter date to the opening of the hearing, the number of 
days consumed in hearing, and the period from the close of the 
hearing to the date ready for preliminary decision, from the latter 
date to the issuance of such decision, and from that time until the 
final decision. The time for each of the several stages of each class 
of proceedings was totaled and averaged, and median figures were 
computed. This accumulation, analysis, and arrangement of sta- 
tistical data is dramatic in its way and supplies invaluable material 
for far-reaching and intensive studies of the administrative process. 

Several recommendations adopted by the Conference merely au- 
thorized the submission to named agencies of suggestions for those 
agencies' consideration. In these instances the Conference made no 
firm recommendations. 

Broadcast Licensing 

By one such recommendation (No. 23), the Conference transmitted 
to the Federal Communications Commission several proposals relating 
to the licensing of broadcast facilities. These included (a) discon- 
tinuance of the use of formal hearings on applications presenting no 
substantial question of fact; (b) increase in the authority of hearing 
examiners to determine interlocutory questions; and (c) fuller pub- 
lication of the criteria employed in judging station program proposals. 

Licensing of Truck Operations 

By another such recommendation (No. 14) the Conference trans- 
mitted to the Interstate Commerce Commission for its consideration 
a number of proposals relating to the licensing of truck operations. 
Many of these proposals were concerned with the Commission's pro- 
cedures prior to designation of applications for hearing. Their pur- 
pose was to facilitate the screening out of those applications filed 
without substantial foundation, to assure that protests are based upon 
genuine opposition, and to reserve oral hearings for those instances 
in which there is real dispute between opposing parties. The pro- 
posals also advocated the requirement that certain portions of the 
parties' evidence be submitted in written form; urged greater super- 
vision and coordination of the scheduling of applications for hearing ; 
and advised similar coordination in establishing channels for inter- 
agency review of hearing examiner decisions. 

Greater authority for hearing examiners was suggested, both in the 
resolution of interlocutory matters and in the disposition of applica- 
tions not requiring full evidentiary presentation. Finally, it was 
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suggested that the adoption of hearing examiner condiisions in agency 
opinions reviewing the hearing examiner decisions be clarified. 

Domestic Air Route Authority 

Anotlier set of suggestions (Recommendation No. 21) were sub- 
mitted to the Civil Aeronautics Board. They concerned techniques 
for improving proceedings relative to domestic airline route authority. 
Among them were suggestions that the Board state more precisely 
its reasons for instituting or refusing to institute a route proceeding, 
the granting of greater authority to hearing examiners to publish 
orders consolidating proceedings for hearing, an additional assistance 
to the Board's Special Counsel for Routes in the interests of expediting 
internal review of consolidation orders. \ ■ 

Suggestions also were submitted relating to internal procedures of 
the Board. Such for example, were the use of the Opinion- Writing 
Division, the authority of Bureau counsel upon argument, the identi- 
fication of opinions, consultation between the Bureau of Economic 
Regulation and Bureau counsel, and the more complete informing of 
hearing examiners in respect to Board policies. ' . 

Miscellaneous 

The Conference made a number of recommendations concerning 
matters of general improvement in agency procedures. Among them. 
are recommendations- respecting the rights of witnesses to dbtain 
copies of the transcript of their testimony and, copies, of documents 
submitted by them (Recommendation No. 24), representation by at- 
torneys (Recommendation No. 26), the drafting of documents to be. 
published in the Federal Register (Recommendation No. 10), im- 
proved public information concerning the administrative process 
through increased distribution of the U.S. Government Organization 
Manual (Recommendation No. 11), and machinery for continuing 
self -study of procedures by administrative agencies (Recommenda- 
tion No. 8).. 

Office of Administrative Procedure 

Contemplating the interim period which may ensue, due to a num- 
ber of factors, between the Conference operation and the active func- 
tioning of a successor office or organization, the Conference made im- 
portant recommendations (Recommendation No. 2) concerning the 
Office of Administrative Procedure in the Department of Justice. 
The process of developing improvements in administrative procedure 
is necessarily a continuing one. It involves not only periodic and fun- 
damental reexamination, but the proper solution of day-to-day prob- 
lems, many of them not suitable for Conference study. The Confer- 
ence was impressed with the value of the services performed by the 
small staff of this Office in recent years in providing assistance in such 
problems. 

The Conference recommended that the existing Office of Adminis- 
trative Procedure be promptly more fully staffed in order tliat it might 
better perf orai its assigned functions pending completion of such steps 
as are necessary to provide full-time services in the whole area. 

Implementation of the Conference Recommendations 

During the. course of its operation, the Conference did not undertake 
any organized effort to seek implementation of its recommendations, 
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although a continuing organization of this nature appropriately 
should include machinery to assist the President, the Congress, and 
the departments and agencies in effectively applying the improve- 
ments in procedures which are developed. 

Pursuant to the direction of the Executive order establishing this 
Conference, its recommendations were to be reported to the President. 
; Therefore, it was deemed best to await the final session of the Con- 
ference and its final recommendations, in order that its work might 
be considered and transmitted in proper context, rather than upon a 
piecemeal basis. Indeed, the 18 months of the prescribed life of the 
Conference were not long enough to organize an effective program for 
implementation, they being taken up entirely with the consideration 
and adoption of the recommendations. A program of action of the 
scope and variety required for realistic results in implementing rec- 
ommendations such as those developed requires top-level decisions. 
Some of the recommendations are for legislation; some are addressed 
to Cabinet departments ; and some are addressed to the agencies. Some 
of them are firm recommendations, and some are merely suggestions. 
Decisions as to the manner of implementation require time and careful 
planning. This would be a vital element of any continuing organiza- 
tion for improvements in administrative procedures. 

Nevertheless, recommendations of this Conference have to some 
degree met with voluntary and spontaneous adoption. Many of the 
agencies — if, indeed, not all — have undertaken reexamination of their 
procedural rules and have followed the Conference activities with 
interest. The recommendation respecting the unification of the Armed 
Services Board of Contract Appeals has been put into effect. Drafts 
of bills respecting the review of Interstate Commerce Commission 
orders have been prepared. Various agencies have undertaken steps 
in respect to the delegation of decisional authority. Several agencies 
are engaged in rulemaking looking toward the promulgation of codes 
of ethics embodying the principles recommended by the Conference. 
As is indicated above, the Chairman of the Committee on Interstate 
and Foreign Commerce of the House of Representatives, the Honor- 
able Oren Harris, has advised the chairmen of the six large regula- 
tory agencies within its legislative jurisdiction that his committee 
will consider it to be the responsibility of each such agency to carry 
out the recommendations of the Conference in respect to ex parte 
communications, and to promulgate a code of behavior based on the 
principles adopted by the Conference. 

V. UNDERLYING REPORTS 

Distinguished specialists in administrative law and government, in- 
cluding some of the acknowledged leaders in these fields from the 
academic world, made a number of studies in depth for the Conference 
in various phases of the procedures of the agencies. Some of them 
have been regarded as by far the best studies available in their re- 
spective fields. One of the valuable products of the Conference is this 
important collection of studies and reports. 

The distinguished legal scholars who contributed to the Conference 
activity in- this way as committee staff directors were Auerbach of 
Minnesota, Cramton of Michigan, Jones of Columbia, Kramer of 
George Washington, Lester of Cincinnati, McKay of New York Uni- 
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versity^ and Metzger of Georgetown. Principally, Professor Auer- 
bach had responsibility for the preparation of the reports on decision- 
al anthority and ex parte communications; Professor Cramton on 
ratemaking in general; Professor Jones on trucks, airlines^' and broad- 
casting (all in the area of licensing); Dean Kramer, who had the 
assistance of Professor Miller of his own school, on judicial review of 
National Labor Relations Board and Interstate Commerce Gomniis; : 
sion orders ; Professor Lester on hearing examiners and Govern- 
ment lawyers ; Professor McKay on discovery and subpena power ; and 
Professor Metzger.on Government contracts. Professor Priest of 
Virginia is working on the proposed manual for protracted cases. Al- 
though a summary of the contents of these works is scarcely possible 
in a few 'paragraphs, some sense of their variety and of their scope ' 
and depth may be gathered from a brief review of their contents. 

The Committee on Personnel prepared three reports, the first of 
which deals with the advanced training of professional personnel in 
the Government at large, and in the regulatory agencies. in particular; 
training, that is, in the substantive matters of agency concern. The 
second section of the report of the Committee deals : comprehensively 
with the recruitment, examination, appointment, compensation, and 
grade classification of Administrative Procedure Act section 11 hear- 
ing examiners. It also considers how the Federal hearing examiner 
program should be administered and by what agency. The third 
section of the report of the Committee on^Personnel deals w^ith the 
problems of Government attorneys, and reconsiders and reevaluates 
the case for a career-merit service for Federal attorneys, including 
such special features as honor and intern programs, as well as further 
measures that may assist the Government to obtain and retain a legal 
corp of the highest competence. As in the report on hearing exami- 
ners, the conference, in the report on Government attorneys, consid- 
ered how and by what agency the career-merit system for Government 
attorneys should be administered. . ' . 

The Committee on Internal Organization and Procedure focused, in 
the main, on two problems of great importance to the conduct of 
agency proceedings— the matter of summary affirmance of initial de- 
cisions and the matter of ex parte communications. Both tlrese issues 
were the subject of proposed legislation in the 87th Congress. Pro- 
posals to enlarge the scope of agency power to delegate final deci- 
sional authority and to limit the issues on appeal from initial decisions 
were embodied in S. 1734; and H.R. 14 dealt with the subject of im- 
proper ex parte communications. The staff director of the Committee 
on Internal Organization ahd Procedure prepared a report on the pro- 
visions of the Administrative Procedure Act concerning agency re- 
view of initial decisions. In considering the delicate problem of ex 
parte communications, the Committee made an analysis of proposed 
legislation and reported on the rules governing ex parte contacts en- 
forced in six of the regiilatory agencies. 

The Committee oh Rulemaking concentrated its study on improv- 
ing the conduct of Federal rate proceedings, and made recommenda- 
tions based on a general report resulting from studies of five particular 
agencies^ — Interstate Commerce Commission, Federal Power Coramis- . 
sion, Federal Communications Commission, Civil Aeronautics Board, 
and the Department of Agriculture. The general report, after consid- 
eration of the basic elements of statutory rate procedures and of the 
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various types of rate proceedings and their significant differences, ex- 
amines in detail a number of special phases of the process by which 
rates are made. Among these are the nature of the hearing provided 
in rate cases, reduction of the number and the narrowing of the scope 
of rate proceedings before hearings, improvements in the hearing 
process itself, improvement of the decisional process, and measures to 
increase the effectiveness of this form of regulation. In the last of 
these concerns, attention is given to the improvement of the quality 
of agency personnel at all levels, the respective roles of rulemaking 
and adjudication in the development of rate policies, the feasibility 
of clarifying substantive standards, and the relative importance of 
concern with "procedural" as distinguished from "substantive" mat- 
ters. It is the sense of the report that many of the difficulties en- 
countered by the agencies in ratemaking are substantive in character, 
and not immediately within the control of the agency, all by itself, to 
correct. 

The basic reports of the Committee on Licensing deal with the 
licensing of truck operations by the Interstate Commerce Commission, 
the licensing of domestic airline operations by the Civil Aeronautics 
Board, and the licensing of major broadcast facilities by the Federal 
Communications Commission. Each study begins with a consideration 
of the legislative background of the licensing provision under consider- 
ation, the pertinent text of the licensing statutes themselves, and the 
substantive j)olicy considerations involved in their application. This 
background is intended to clarify the purposes the licensing process 
was intended to serve, and to identify the, kinds of substantive issues 
with which the process is connected. The economic structure of the 
regulated industry is also examined to establish the context in which 
the licensing process operates. Thereafter, attention is given to the 
administrative organization and the procedures followed in the licen- 
sing process, including the informal working techniques employed 
by each agency. Consideration is given to the volume of applications 
handled within various classes, and data are assembled on the time 
typically required to move from one procedural step to the next in 
proces^ng applications within each, class. '. 

The reports then consider various problems suggested by these 
descriptive materials, and assess.the value of the various alternatives 
of solution they present. Consideration is given to , the question 
whether formal hearings are required for different classes of licensing 
application; the fuller utilization of. written procedures; the ampli- 
tude of the authority of hearing examiners to deal with proceedings 
before them; the adequacy of provisions for intra-agency review; 
possible improvements in the decisional process; the clarification of 
various standards enforced by the agency ; and measures for the re- 
duction of delay in handling applications. 

The Committee on Compliance and Enforcement Proceedings pre- 
pared several monographs and summary statements of the authority 
and practices of the agencies for the information of the Conference. 
The first of four principal reports by the Committee provided the basis , 
for Conference consideration of the subpena power in Federal ad- 
ministrative proceedings. This report summarizes typical agency 
practices, describes the procedures followed in special situations, and 
discusses the constitutional questions that have developed and been 
resolved, in connection with investigatory subpenas. It also states 
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and. expMins the basis for recommended uniform principles to be 
applied to the.matters of issuance 'of subpenas, quashing, geographical 
scope, fees to witnesses, and methods of enforcement. 

The. second principal report of the Committee on Compliance and 
Enforcernent Proceedings deals with the right to cotniselin admiriis- 
. trative proceedings. The Conference considered the raeaning, irigeh-- 
eral, of the "right to counsel," the ways in which it has been variously^ 
interpreted in :'ag0ncy practice, and the way it should be^ understood 
in light of the phrase "right to be accompanied, represented, and 
advised by' counsel"- in section 6(a) of the Administrative Procedure 
Act/ The, third principal report outlines the need for greater uni- 
formity in the rules relating to service upon attorneys, arid the 
fourth covers procedures for discovery and voluntary disclosure. 
Consideration is given to the arguments for the "extension to agency 
proceedings of the more liberal discovery practices in civil proceed- 
ings in the U.S. courts. 

The principal report of the Committee on Claims Adjudication 
dealt with procedures for , debarment arid suspension , of contractors. 
In addition" basic studies were made and meirioranda prepared on 
various aspects of clainis adjudication. Each study described exist- 
ing administrative procedures in the .major procurement agericies, 
discussed the shortcomings of such procedures where relevant, and 
made detailed suggestions .for improvement. . 

Three major reports were prepared by the Committee on Judicial 
Review./ The first dealt with the judicial review of orders of the 
Interstat0-;Coinmerce Commission and, like the reports of other com- 
mittees, was based both upon documentary sources and upon inter- 
views with agency and other Government personnel. The questions 
considered in the report included the procedure for review of Inter- 
state Commerce Corimiission. orders by. specially constituted three- 
judge district courts, problems of veniie, the. method of reproduction 
of the record on revie\v, and the relative advantages and disadvan- 
tages of final Supreme Court review of Interstate Commerce Commis- 
sion orders by writ of certiorari rather than b;^^ apipeal: ; . : 
.The second principal report cif the Committee on Judicial ^Review, 
dealt with the- reproduction of the briefs and records on review of 
adrainistrative orders. The .report includes information .about the 
use of methods other than printing for the original production of 
the record, in order to eliminate the need for. reproduction of records 
on judicial. review. Similar information was gathered with respect 
to appellate brief s. . Particular attention was given to the use of joint 
appendices to thie brief s. 

The third of, the three major reports concerned the review of orders 
of the JsTational Labor Relations Board.. A comprehensive report 
was prepared which summarizes the history of judicial review of such 
orders, studies which have been made in the past concerning their 
enforcement, and discussions held with members of 'the bar and with 
governmental officials as to such enforcement. . 

. At the request of the Goinmittee on Judicial Review, the'Office of 
Administrative Procedure in the Justice Department coriapiled, in two 
volumes, descriptions of all of the different kinds of formal admin- 
istrative proceedings conducted by Federal agencies, together with 
information identifying statutory provisions for judicial review of 
decisions in each kind of proceedings. In a third voluriie; the Commit- 
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tee analyzed in outline form each of the statutes thus identified for 
purposes of affording comparisons with respect to some 18 features of 
the provisions for judicial review, such as, who may obtain review, 
the form of pleading by which review is sought, the courts having 
jurisdiction to review, provisions for interlocutory relief , scope of 
review, the relief available, etc. The vast amount of information 
collected in these three volumes thus provides the basic data for com- 
prehensive comparative study in the field of judicial review of admin- 
istrative action, and provides a complete catalog of administrative 
proceedings useful in many other areas of study. 

The studies and reports of the Administrative Conference constitute 
a valuable collection of papers on the administrative process. They 
have served an immediate purpose in the development of the recom- 
mendations of the Conference. They have an enduring value to gov- 
ernmental officials, members of the bar, and students of Federal ad- 
ministrative procedure as works of scholarly research and judgment 
in the sensitive area of governmental regulation. 

VL UNFINISHED BUSINESS AND PROJECTED STUDIES 

The range of relevant inquiry confronting a conference such as 
this is so vast that it is no more feasible now than it was when the 
Conference embarked upon its studies to identify arid enumerate all 
of the potentially fruitful subjects of study. Indeed, because of the 
limited life of the Conference under the Executive order creating it, 
it became apparent quite early in its experience that a conscious effort 
was required to limit its work to projects which would have some. 
chance of completion in the prescribed period. Accordingly, the com- 
mittees, to whom the Council had originally suggested numerous 
specific areas for investigation, were repeatedly admonished to con- 
centrate selectively upon matters as to which, in the time available, 
reasonable research could be accomplished and made the basis of rec- 
ommendations to the Conference. Since Conference action is the 
culmination of a process involving, successively, research reports by 
the staff directors and consultants, the formulation of recommeridar 
ti ons by the comm^ittees, consideration of such recommendations by 
the Council: for possible transmission to the Conference, and finally, 
consideration and debate b;^ the full Conference in plenary session, the 
problem of timing in relation to the relatively short life of the Con- 
ference was a formidable one. 

The committees manfully endeavored to cope with this problem, 
and their. efforts in this regard were not unavailing, as evidenced by 
the number of significant recommendations emerging from the Con- 
ference. The nature of the subject matter is such, however, that it 
has been neither possible nor desirable to translate all the work that 
has been undertaken into terminal results; and it also has not been 
feasible to initiate work on all projects of obvious relevance to the 
purposes for which the Conference was created. The individual 
committees, thus, found themselves at the -close of. this Conference 
with an inventory of matters in both such categories, that is to say, 
projects launched but not advanced to the stage of Conference con- 
sideration, and projects identified a-s fully appropriate for investiga- 
tion but in respect of which activity of any degree had to be deferred. 
Even these two groups are not exhaustive inasmuch as the second in 
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many instances is comprised of matters which were first conceived as 
candidates for accomplishment during this Conference, leaving other 
subjects undiscussed m tacit recognition that they were completely 
outside that possibility. 

Committee on Claims Adjudication 

This Committee found itself at the close of the Conference with 
three items directed toward the achievement of a more comprehensive 
administrative apparatus for the resolution of contract disputes, upon 
which work has been done but which remains incomplete in terms of 
recommendations to the Conference. These were : 

(1) The expansion of the jurisdiction of governmental boards 
of contract appeals to include disputes over the interpretation or 
application of subcontracts. 

(2) The enlargement of the jurisdiction of governmental 
boards of contract appeals beyond disputes as to interpretation 
or application into such areas as breaches of contract, rescission, 
reformation, and equitable adjustments of various kinds. 

(3) The establislnnent of administrative appellate procedures 
in respect of disputes over contract awards (other than matters 
relating to the debarment or suspension of individual bidders or 
contractors, which have already been the subject of a Conference 
recommendation). 

These unfinished matters, in common with the various Conference 
recommendations which emanated from this Committee, relate to 
claims deriving from Government contracts. As the Committee desig- 
nation suggests, however, the Committee's scoi)e extended to all man- 
ner of claims against the Government. These include those sounding 
in tort as well as contract, claims involving land, and the great variety 
of claims which can be characterized as benefit determinations (i.e., 
social security, unemployment, compensation and retirement matters, 
veterans' affairs, maritime subsidies, agricultural payments, and simi- 
lar matters under statutory systems or grants) . These categories are 
of no less significance than contract claims, but the Committee con- 
cluded quite sensibly at the outset that it would have time during this 
Conference only to address itself to the latter. 

Committee on Compliance and Enforcement Proceedings 

Research was carried on and materials assembled with respect to 
two subjects as to which there has not been time for the formulation 
of recommendations. These matters are (1) the scope of agency or- 
ders, including particularly settlements, stipulations, and consent or- 
ders; and (2) the variety and impact of fomial agency sanctions. 

For future study the Committee has, with no purpose to be exhaus- 
tive, denominated the following as appropriate for investigation : 

(1) Prehearing conferences. 

(2) The conduct of the hearing, with particular reference to 
evidentiary matters and the problems of recesses. 

(3) Advisory opinions. 

(4) The use of informal sanctions. 

Committee on Internal Organization and Procedure 

A project which the Committee did not have time to consider is a 
study by the Committee staff director of the internal organization 
and procedures of the Federal Trade Commission. The final text of 
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this report will have had the benefit of examination and comment, 
fii^st, by members of the Commission and its staff and, later, by mem- 
bers of the FTC Bar. The Committee anticipates that the repoit will 
be a useful source of recommendations when and if the opportunity 
is provided to consider it in detail. The Committee also received from 
its staff a memorandum with respect to the publication of dissenting 
opinions by agency members, but time did not permit consideration of 
this subject. 

This is the Committee which originated the recommendation on ex 
parte communications embodied in the Conference's Recommendation 
No. 16. The code there proposed was expressly limited to communica- 
tions from persons outside the agency. Left untouched because of 
time is the important problem of internal communications within the 
agency. Other areas which the Committee has identified as worthy 
of future study are : 

( 1 ) Delegation of authority in matters where a formal hearing 
is not required, and 

(2) Delegation of authority in the institution of investigations 
or prosecutions. 

( 3 ) The scope of the power to be placed in the agency chairman, 

(4) The degree, manner, and results of the utilization by the 
agencies concerned of the powers of delegation granted in the 
reorganization plans of 1961 and in the special delegation legisla- 
tion enacted for the Interstate Commerce Commission, the Secur- 
ities and Exchange Commission, and the Federal Communications 
Commission. 

(5) An evaluation of the code of administrative procedure pro- 
posed by the American Bar Association in the light of the work of 
this Conference. 

Committee on Rulemaking 

The Committee decided at the outset that the problems of delay and 
expense in administrative proceedings are frequently associated with 
rate cases at certain of the major agencies and could most usefully 
be explored in the first instance by a survey of those cases. Accord- 
ingly, thorough-going studies were made of the conduct of rate cases at 
the Interstate Commerce Commission, the Federal Power Commission, 
and the Federal Communications Commission. The Committee, on 
the basis of these studies, formulated the Conference's Recommenda- 
tion No. 19, but it recognized in terms that additional recommendations 
probably would be forthcoming after further opportunity to consider 
these reports. Research was undertaken on the holding of rate pro- 
ceedings by the Department of Agriculture, but there was not time to 
prepare and circulate a report. 

The scope of the Committee's assignment extended to informal rule- 
making, as well as to the formal type represented by the rate case. 
The Committee concluded, however, that time would not permit the 
exploration of this important area, and it was reserved for the future. 
Formal rulemaking proceedings are not, of course, confined to rate 
cases, and the Committee believes that the use and appropriateness of 
adjudicatory procedures in these other types of rulemaking is a 
promising subject for future exploration. A third project for the 
future is a survey of the nonadversary type of rulemaking proceeding, 
involving the issuance of substantive or procedural rules of general 
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applicability. Two aspects of these general rule-making proceedings 
which appear to merit attention relate to the notice to be given to the 
parties, and the standards to be applied in the determination of who 
should be permitted to participate. 

Committee on Licenses and Authorizations 

Existing research remains incomplete in respect of possible amend- 
ments of the Administrative Procedure Act for the purposes of (1) 
enlarging the agencies' power to select hearing officers for economic 
licensing cases not involving legal issues or propriety of past con- 
duct and to give such officers greater freedom to consult with non- 
participating agency personnel; and (2) fostering greater clarity 
and consistency in the articulation from case to case of agency stand- 
ards and policies. 

Although reports were completed and issued by the Committee on 
the subject of truck licensing by the Interstate Commerce Commis- 
sion, broadcast radio and television licensing by the Federal Com- 
munications Commission, and domestic air carrier licensing by the 
Civil Aeronautics Board, there was not time to prepare a report 
reflecting the research which was conducted on the certification of 
natural gas pipelines by the Federal Power Commission. These are, 
of course, four vital areas of Federal licensing. 

Committee on Judicial Review 

As the Conference neared its end, it released for circulation a mas- 
sive compilation of all Federal statutory provisions relating to judi- 
cial review of administrative action. Among the purposes which 
motivated this compilation were those of (1) determining whether 
there is any rational basis for the existence of district court review in 
some cases and court of appeals review in others; and (2) ascertain- 
ing, from a comparative analysis of the different modes of review 
presently provided, whether it may be practicable to devise one or 
two simplified methods of judicial review for all administrative action. 
The pursuit of these purposes is for the future, as is also considera- 
tion of a proposal pending in the Committee on Judicial Review that 
all findings of fact by administrative agencies in protracted proceed- 
ings be required to be annotated to the record. 

Another subject marked by the Committee for future examination, 
and one on which no work has been started, relates to the review- 
ability of administrative action in certain types of rulemaking where 
a formal record hearing is provided by the agency although not 
required by law. 

Committee on Personnel 

The studies of this Committee during the life of the Conference 
were addressed principally to hearing examiners and legal personnel. 
Important as these are in the administrative process, they do not, as 
the Committee reco^izes, include many important categories of pro- 
fessional and technical people who perform equally vital roles in 
that process. The Committee also expressly excluded from its work 
problems with respect to the appointment and tenure of agency mem- 
bers. Thus, although no incomplete projects are pending, the Com- 
mittee's area of interest has by no means been encompassed by the 
work of this Conference. The Committee is of the view that the 
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policies and administration of the hearing examiner program are an 
appropriate subject for continuous observation and periodic reap- 
praisal, as is also the relationship of the Civil Service Commission 
to the administration of programs for professional personnel gener- 
ally. 

Committee on Information and Education 

This Committee has one major unfinished project in train. This is 
the proposed manual on procedures for protracted administrative 
hearings. Conceived as an analog of the handbook on protracted 
litigation prepared by the Judicial Conference of the United States, 
the proposed manual is in draft form and has been widely circulated 
for comment. 

Another project in the preliminaVy stage is the preparation of an 
indexed digest-guide to all Federal laws in the United States Code 
and all regulations in the Code of Federal Regulations relating to the 
availability to the public of governmental information. The purpose 
of this compilation is twofold : one, to enable each citizen to ascertain 
conveniently what information he is entitled to have and the source 
of his right, and, two, to permit a survey to be made of the extent to 
which Federal departments and agencies are currently complying with 
such laws and regulations. 

A function of the Committee during the period of Conference op- 
eration "v^^as the holding of seminars in various parts of the country 
in association with bar associations, law schools, and other interested 
groups, where information was both collected and disseminated with 
respect to administrative activities. A specific project for the future 
is an effort to compile a manual on the preparation and presentation 
of economic and scientific evidence in administrative proceedings. 
The Committee has also suggested that it would be desirable at a later 
date to initiate programs for (1) the interchange of American and 
foreign government career personnel for the purpose of generating 
comparative knowledge of the administrative process, and (2) the 
creation of a coordinated system among the agencies for the employ- 
ment of mechanical means of locating legal precedents. 

Committee on Statistics and Reports 

This Committee collected material descriptive of the methods and 
systems by which statistical data relating to administrative proceed- 
ings are handled by the leading agencies. It would be useful for 
this material to be analyzed and disseminated to all the agencies for 
their information and possible utilization or adaptation. We have 
already described the statistical reports for fiscal years 1961 and 1962. 

The computer has great potential significance for the administrative 
process. Its use in the areas of information acquisition, storage, and 
retrieval has wide implications for the more effective management by 
the agencies of their business, as well as for private parties in the 
enhanced effectiveness and reduced costs of making their presenta- 
tions in administrative proceedings. The provision of skilled guid- 
ance for the agencies in using the computer is a continuing project 
of the first magnitude. Within the time available, the Committee 
at this Conference was able only to envision the possibilities, not ,to 
realize them. 
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Matters Un4;ssigiied to Committees 

In addition to the^several subjects noted by the committees as proper 
for f uture^nsiHeration, several subjects were brought to the^atten-^ 
ti'Onorthe Council but were not, because of time linfflMohs,~referreji i 
to''"cQmmiYg^ — TKese"'include the" possibility of unif<H'in^i;^M;;pl_ 
'^^^Hure, the feasibility of automatic retrieval'^and' coordination of 
researcirmaterial, the procedures now followed in the leasing or other 
disposition of public lands (a matter called to the attention of the 
Conference by Mr. Justice Douglas), and a great many projects in 
the general area of* basic governmental principles involved in the 
processesof regulatory agencies. '"" 

. VII. STATISTICAL REVIEW 

As is already noted, the total . membership of the Conference was 
87 members, plus the Chairman and the 12 congressional liaison mem- 
bers. The Conference met, in six plenary sessions, all in Washington, 
D.C. The first four sessions were held in the State Department Build- 
ing; three in the International Conference Room, and one in the 
West Auditorium.' The fifth session was held in the Interstate Com- 
merce Commission Building, and the sixth and final. session in the 
Senate Appropriations Committee Hearing Room in the New Senate 
Office Building. 

In order that work might be started before the summer of 1961, 
the First Plenary Session was held on June 27, 1961. The five later 
sessions convened on December 5 and 6, 1961; April 3, 1962; June 
29, 1962; October 16, 17, and 18, 1962; and December 4 and 5, 1962. 
The first session was attended by 76 members, the second by 74 mem- 
bers, the third by 77 members, the fourth by 69 members, the fifth by 
81 members, and the final session b}^ 72 members. 

The nine standing committees met for the first time immediately 
following the First Plenary Session. During the 18 months which 
followed there were a total of 93 such ' committee meetings through 
which the committees directed staff- activity, critically examined the 
products of their research and study, and developed proposed recom- 
mendations for consideration and debate by the full Conference. 

Initial arrangements for the operation of the Conference included 
the establishment of an interagency group fund, pursuant to authority 
contained in the Executive order and 31 U.S.C. 691. As soon as 
the Council had determined which agencies would participate in the 
Conference through the designation of members, the agencies were 
asked to contribute from their 1961 appropriations $1,000 for each 
■ member designated and a like amount from 1962 funds. In this way 
$60,000 Avas made available for the first few months of Conference 
.operation. . 

In addition to the research and staff assistance made available to 
the Conference from the Office of Administrative Procedure in the 
Department of Justice under the provisions of the Executive order, 
15 legal scholars froni miiversity faculties were engaged as part-time 
employees to assist in Conference studies. Also, arrangements were 
made with participating agencies. under which 35 agency lawyers were 
made available to the Office of. Administrative Procedure on a part- 
.time basis for Conference research. Subsequently, others were em- 



SELECTED REPORTS OF THE ADMINISTRATIVE CONFERENCE 25 

ployed, as needed. During the entire 18 -month experience, 35 persons 
were employed and paid per diem compensation to assist with com- 
mittee and Conference work, and 40 agency attorneys contributed to 
the research which was conducted. 

In September 1961, Congress added to the funds available an ap- 
propritaion of $150,000 for Conference operations during the remain- 
der of the fiscal year 1962, and in October 1962 an additional $100,000 
was appropriated for the 6 months of fiscal year 1963 in which the 
Conference would be in operation. 

At the end of fiscal year 1961, $28,018.09 of the funds contributed 
to the interagency group fund remained unobligated, and at the end 
of fiscal 1962, $57,543 remained unused from the total funds available. 
These unobligated balances were, ojf course, released to the Treasury 
of the United States. 

Respectfully submitted. 

E. Barrett Prettyman, Chairman^ 

(For the Conference) . 

December 15, 1962. 



APPENDIX I 

THE WHITE HOUSE EXECUTIVE ORDER 10934 ESTAB- 

' LISHING THE ADMINISTRATIVE CONFERENCE OF THE 
, UNITED STATES 

Whereas the performance of regulatory functions and related re- 
sponsibilities for the determination of private rights, privileges, and 
obligations by executive departments and administrative agencies of 
the United States Government substantially affects large numbers of 
private individuals and many areas of economic and business activity ; 
and 

Whereas it is essential to the protection of private and public inter- 
ests and to the sustained development of the national economy that 
Federal administrative procedures ensure maximum efSciency and 
fairness in the performance of these governmental functions; and 

Whereas the steady expansion of the Federal administrative process 
during the past several years has been attended by increasing concern 
over the efficiency and adequacy of department and agency procedures; 
and 

Whereas the experience of the several groups which have examined 
Federal administrative procedures in recent years demonstrates that 
substantial progress in improving department and agency procedures 
can result f rom coopera/tive effort by the departments and agencies, 
working together with members of the practicing bar and other inter- 
ested persons: 

Now, therefore, by virtue of the authority vested in me as Presi- 
dent of the United States, it is ordered as follows : 

Section 1. Establishment or the Conference. There is hereby 
established a conference to be known as the Administrative Confer- 
ence of the United States, which shall consist of a Council of eleven 
members named by the President, one of whom he shall designate to 
be Chairman of the Conference, and a general membership from 
Federal executive departments and administrative agencies, the prac- 
ticing bar, and other persons specially informed by knowledge and 
experience with respect to Federal administrative procedures. 

Sec. 2. Purpose. The purpose of the Conference shall be to assist 
the President, the Congress and the administrative agencies and ex- 
ecutive departments in improving existing administrative procedures. 
To this end the Conference shall conduct studies of the efficiency, 
adequacy and fairness of procedures by which Federal executive 
departments and administrative agencies protect the public interest 
and determine the rights, privileges and obligations of private persons. 
The Conference shall from time to time report to the President any 
conclusions reached by its members based on such studies, together 
with suggestions for appropriate measures to improve the adminis- 
trative process. The Conference shall make a final report to the 
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President no later than December 31, 1962, summarizing its activities^ 
evaluating the need for further studies of administrative procedures, 
and suggesting appropriate means to be employed for this purpose 
in the future. 

Sec. 3. Membership. The composition of the general membership 
of the Conference shall be determined by the Council : provided that 
the total membership shall be not less than fifty persons, and at least 
a majority of the total membership shall be from Federal executive 
depai-tments and administrative agencies, so distributed as to effect 
an appropriate representation among the several departments and 
agencies. General members from Government service shall be desig- 
nated by the heads of their respective departments and agencies. 
Other general members shall be named by the Chairman with the 
approval of the Council from. the practicing bar, scholars in the fields 
of administrative law and government, and other persons specially 
informed by knowledge and experience with respect to Federal ad- 
ministrative procedures. Members of the Conference who are not 
in Government service shall participate in the activities of the Con- 
ference solely as private individuals without official responsibility on 
behalf of the Government of the United States. 

Sec. 4. Staff. The Attorney General of the United States is 
hereby authorized and directed to furnish to the Conference research 
and staff assistance from the Office of Administrative Procedure in 
the Department of Justice, through the Director of that Office and 
the Chairman of the Conference, and the Director of the Office of 
Administrative Procedure shall act as Executive Secretary of the 
Conference. 

Sec. 5. Operation of the Conference. The Conference shall have 
authority to adopt bylaws and regulations not inconsistent with the 
provisions of this order for the conduct of its functions. Every mem- 
ber of the Conference will be expected to participate in all respects 
according to his own views, and not necessarily as a representative of 
any department or agency or other group from which he may have 
been chosen. 

Sec. 6. Committees. Committees of the Conference shall be 
appointed by the Chairman, with the approval of the Council. Com- 
mittees shall have authority to designate subcommittees from their 
own membership for the purposes of conducting studies and making* 
reports to the full committees. 

Sec. 7. Functions of the Council. , The Council is hereby author- 
ized to perform the following functions : 

(a) To meet under the chairmanship and upon the call of the 
Chairman of the Conference, 

(b) To determine. the composition of the general membership 
of the Conference as provided in section 3 above. 

(c) To make appropriate arrangements with the President of 
the Senate and the Speaker of the House of Representatives 
for participation in the activities of the Conference by interested 
committees of the Congress. Eepresentatives of the Congress 
shall have the privilege of the floor of the Conference. 

(d) To determine the time and place of plenary sessions of the 
Conference. 

(e) To propose bylaws and regulations, including rules of pro- 
cedure and committee organization, for adoption by the 
Conference. 
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(f) To propose to the Conference the matters concerning 
which the Conference and its committees shall conduct investiga- 
tions and studies. 

(g) To receive and consider reports of committees of the Con- 
ference and proposals adopted by the Conference, and to transmit 
them to the President together with the views of the Council 
concerning such matters. 

Sec, 8. Cooperation of Federal Agencies. All executive depart- 
ments and administrative agencies of the Federal Government are 
authorized and directed to cooperate with the Conference and to fur- 
nish such information and assistance not inconsistent with law as may 
reasonably be required in the performance of its functions. 

Sec. 9. Expenditures of the Conference. Each executive de- 
partment and administrative agency which is represented by one or 
more members of the Conference named or designated as provided in 
section 3 of this order shall, as may be necessary for the purpose of 
effectuating the provisions of this order, furnish assistance to the Con- 
ference in accordance with section 214 of the act of May 3, 1945, 59 
Stat. 134 (31 U.S.C. 691) . Such assistance may include detailing em- 
ployees to the Conference to perform such functions consistent with 
the purposes of this order as the Conference may assign to them. 

John F. Kennedy. 

The White House, April IS, 1961. 



APPENDIX II 
IDENTIFICATION OF COUNCIL MEMBERS 

Judge E. Barrett Prettyman (Chairman), senior judge of the U.S. 
Court of Appeals for the District of Columbia Circuit. 

Max D. Paglin (Vice Chairman), General Counsel, Federal Com- 
munications Commission, formerly Assistant General Counsel and 
staff member. 

Manuel F. Cohen, member of the Securities and Exchange Commis- 
sion, formerly Director, Division of Corporation Finance, Securi- 
ties and Exchange Commission. 

Walter Gellhom, professor of law, Columbia University; Director, 
Attorney General's Committee on Administrative Procedure, 1939- 
41; Office of the Solicitor General, U.S. Department of Justice, 
1932-33 ; author of various books on administrative law. 

Joseph P. Healey, vice president-general counsel of Boston-Edison 
Co.; former commissioner of corporations and taxation for the 
Commonwealth of Massachusetts; former law partner in Islw firm 
of Hemenway & Barnes, Boston, Mass. ; professor of corporate law 
at Boston College Law School since 1947. 

Everett Hutchinson, Chairman of the Interstate Commerce Commis- 
sion. ^ 

James M. Landis, partner in the firm of Landis, Feldman, Eeilly & 
Akers ; formerly special assistant to the President^ Chairman of the 
Civil Aeronautics Board, Chairman of the Securities and Exchange 
Commission, and dean of the Harvard Law School. 

John D. Lane, member of the firm of Hedrick & Lane, Washington, 
D.C. ; formerly administrative assistant to Senator Brien McMahon, 
of Connecticut. 

Earl Latham, Eastman professor of political science, Amherst College, 
Amherst, Mass. 

Carl McGowan, member of the firm of Ross, McGowan & O'Keefe. 
Chicago, 111. ; general counsel, Chicago & Northwestern Railroad ; 

. formerly professor of law, Northwestern University Law School; 
formerly counsel to the Governor of Illinois. 

Nathaniel L. Nathanson, professor of law, Northwestern University; 
consultant to the Justice Department with respect to administrative 
procedures, 1961 ; Office of Price Administration, Associate General 
Counsel, 1942-45; Securities and Exchange Commission, 1935-36; 
law clerk to Justice Louis D. Brandeis, 1934-35 ; author of casebook 
and other writings on administrative law. 



Executive Secretary of the Conference : Webster P. Maxson, Director, 
Office of Administrative Procedure, Department of Justice. 
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GENERAL MEMBERSHIP OF THE ADMINISTRATIVE 
CONFERENCE OF THE UNITED STATES 

Robert E. Adams ^ of the Department of Commerce. 

Karl E. Bakke of the U.S. Tariff Commission. 

Donald C. Beelar of the firm Kirkland, Ellis, Hodson, Chaffetz & 

Masters, Washington, D.C. 
James H. Benney of the firm Orrick, Dahlqnist, Harrington & Sut- 

cliffe, San Francisco, Calif. 
Marver H. Bernstein of Princeton University. 
Carman G. Blough of Harrisonburg, Va. ; 
J. D. Bond of the Atomic Energy Commission. 
Reva Beck Bosone of the Post Office Department. 
Cyril F. Brickfield ^ of the Veterans' Administration. 
Kent H. Brown of the State of New York Public Service Commission. 
Charles W. Bucy of the Depaitment of Agriculture. 
Clark Byse of the Law School of Harvard University. 
John T. Chadwell of the firm Snyder, Chadwell, Keck, Kayser & 

Ruggles, Chicago, 111. 
G, Rowland Chase of the Board of Governors of the Federal Re- 
serve System. 
Cyrus J. Colter of the Illinois Commerce Commission. 
John F. Cushman of the Federal Communications Commission. 
Richard M. Davis of the firm Lev^s, Grant & Davis, Denver, Colo. 
George S. 'Dixon of the firm Matheson, Dixon & Bieneman, Detroit, 

Mich. 
Charles Donahue of the Department of Labor. 
Thomas J. Donegan of the Subversive Activities Control Board. 
Bernard Dunau of the firm Jaffee & Dunau, Washington, D.C. 
David C. Eberhart of the General Services Administration. 
Irvin Fane of the firm Spencer, Fane, Britt & Browne, Kansas City, 

Mo. 
Joseph A. Fanelli of the firm Fanelli & Spingarn, Washington, D.C. 
Roland J. Faricy^ of the firm Farley, Moore, Costello & Hart, St. 

Paul, Minn. 
William Feldesman of the National Labor Relations Board. 
David Ferber of the Securities and Exchange Commission. 
Edward W. Fisher of the Department of the Interior. 
Thomas J. Flavin * of the Department of Agriculture. 
Abe Fortas of the firm Arnold, Fortas & Porter, Washington, D.C. 
Ralph Fuchs of the University of Indiana Law School. 
Myles F. Gibbons of the Railroad Retirement Board. 

^ Succeeded Paul A. Johnston of the Department of Commerce. 
2 Succeeded William J. Driver of the Veterans' Administration. 
^ Deceased. 
* Succeeded Neil Brooks of the Department of Agriculture. 
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Robert E. Giles of the Department of Commerce. 

Whitney Gillilland of the Civil Aeronautics Board. 

Robert W. Ginnane of the Interstate Commerce Commission. 

Nathaniel H. Goodrich ^ of the Federal Aviation Agency. 

Frank C. Hale ^ of the Federal Trade Commission. 

Lawrence E. Hartwig of the Renegotiation Board. 

James McI. Henderson of the Federal Trade Commission. 

Harold W. Horowitz of the Department of Health, Education, and 
Welfare. 

Thomas T. F. Huang ^ of the Department of State. 

Leo A. Huard of the University of Santa Clara College of Law. 

Rosel H. Hyde of the Federal Communications Commission. 

John A. Johnson of the National Aeronautics and Space Adminis- 
tration. 

T. C. Kammholz of the firm Vedder, Price, Kaufman & Kammholz, 
Chicago, 111. . 

R. Keith Kane of the firm Cadwalader, Wickersham & Taft, New 
York,N."i, 

Sidney G. Kingsley ^ of the Atomic Energy Commission, 

Earl Kintner of the firm Arent, Fox, Kintner, Plotkin & Kahn, Wash- 
ington, D.C. 

John W. Kopecky of the Housing and Home Finance Agency. 

William C. Koplovitz of the firm Dempsey & Koplovitz, Washington, 
D.C. 

Sol Lindenbaum of the Department of Justice. 

Karl D. Loos of the firm Pope, Ballard & Loos, Washington, D.C. 

Dominick L. Manoli of the National Labor Relations Board. 

John C. Mason of the Federal Power Commission. 

Joseph E. McElvain of the Department of Health, Education, and 
Welfare. 

Thomas G. Meeker of the firm Schnader, Harrison, Segal & Lewis, 
Philadelphia, Pa. 

Lawrence V. Meloy of the Civil Service Commission. 

James L. Pimper of the Federal Maritime Commission. 

John B. Prizer of the Pennsylvania Railroad Co., Philadelphia, Pa. 

Edwin F. Rains ^ of the Department of the Treasury. 

Sidney Rawitz of the Department of Justice. 

Emmette S. Redf ord of the University of Texas. 

Hubert A. Schneider of Pan American World Airways, New York, 

■■N.Y.V. . 

David Searls of the firm Yinson, Elkius, Weems & Searls, Houston, 
Tex. 

Harold Seidman of the Bureau of the Budget. 

Ashley Sellers of the firm Cummings & Sellers, Washington, D.C. 

Edward F. Sloane of the Federal Home Loan Bank Board. 

Fred B. Smith ^^ of the Department of the Treasury. 

^ Succeeded Daggett H. Howard of the Federal Aviation Agency. 
' « Succeeded Philip R. Layton of the Federal Trade Commission. 
'^ Succeeded William L. Griffin of the Department of State. 
« Succeeded John S. Graham of the Atomic Energy Commission. 
» Succeeded John K. Carlock of the Department of the Treasury. 
1" Succeeded Robert H. Knight of the Department of the Treasury. 
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Bertram E. Still well of the Interstate Commerce Commission. 
Fredric T. Suss of the Small Business Administration. 
Joseph C. Swidler ^^ of the Federal Power Commission. 
Earl J. Thomas of the Department of the Interior. 
Cyrus R. Vance, Secretary of the Army. 
John H. Wanner of the Civil Aeronautics Board. 
Howard C. Westwood of the firm of Covington & Burling, Washing- 
ton, D.C. 
Edmund H. Worthy of the Securities and Exchange Commission. 
Joseph Zwerdling of the Federal Power Commission. 

CONGRESSIONAL REPRESENTATIVES 

Everett McKinley Dirksen, Senator from Illinois. 
Philip A. Hart, Senator from Michigan. 
Edmund S. Muskie, Senator from Maine, 
John B. Bennett, Representative from Michigan. 
Oren Harris, Representative from Arkansas. 
Walter Rogers, Representative from Texas. 

ALTERNATE CONGRESSIONAL REPRESENTATIVES 

Thomas B. Collins of the Senate Committee on the Judiciary. 
Franklin B. Dryden of the Senate Committee on Appropriations. 
Cornelius Kennedy of the Senate Subcommittee on Administrative 

Practice and Procedure. 
Kurt Borchardt of the House Committee on Interstate and Foreign 

Commerce. 
Charles P. Howze of the House Special Subcommittee on Regulatory 

Agencies. * 

Andrew Stevenson of the House Committee on Interstate and Foreign 

Commerce. 



^1 Succeeded Jerome K. Kuykendall of the Federal Power Commission. 



APPENDIX IV 

TEXT OF THE RECOMMENDATIONS OF THE 
CONFERENCE 

CONTENTS 

Recoimnendation No. Subject of Recommendation 

1 Statistics on administrative proceedings (1961). 

2 Expansion of the Office of Administrative Procedure. 

3 Jurisdiction for review orders of the Interstate Commerce 

Commission. 

4 . . Procedures for review of orders of the Interstate Commerce 

Commission. 
5 Production of the record and briefs by means more eco- 
nomical than printing, and designation of record after 
the filing of briefs, 
6— Unification of the Armed Services Board of Contract Ap- 
peals, and elimination of subsidiary boards. 

7 - Availability of rules and decisions of boards of contract 

appeals. 

8 Reexamination by the agencies of their procedural rules, 

and creation of machinery within the agencies for con- 
tinuous observation of procedures. 

9 Delegation of final decisional authority. 

10 — Comprehensibility of Federal Register documents. 

11 Increased distribution of the U.S. Government Organization 

Manual. 

12 Procedures of boards of contract appeals. 

13 Subpena practices. 

14 ^^ Licensing of truck operations by the Interstate Commerce 

Commission. 

15 Right to counsel of persons compelled to appear! 

^ 16 Improper ex parte representations. 

17 Statistics on administrative proceedings (1962). 

18 Judicial enforcement of orders of the National Labor Rela- 
tions Board. 

19 Ratemaking procedures. 

20—: ^^^ Consolidation of roaite applications before the Civil Aero- 
nautics Board. 

21 Civil Aeronautics Board procedures for the consideration of 

domestic route applications. 

22 Federal Communications Commission procedures for the 

> consideration of mutually exclusive applications for broad- 
cast facilities in the same community. 
23 Federal Communications Commission procedures for broad- 
cast licensing. 

24 Right of witnesses to transcript of their testimony and 

copies of documents submitted by them. 

25 Right to counsel of persons who appear voluntarily. 

26 Service upon attorneys. 

27 Continuing statistical study. 

28 Advanced training of agency professional personnel ; exam- 
iners ; legal career service. 

29— Debarment of contractors. 

30 Discovery in administrative proceedings. 
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TEXT OF THE RECOMMENDATIONS OF THE 

CONFERENCE 

RECOMMENDATION NO. 1 

It Is Recommended That — 

The Conference, acting pursuant to section 8 of Executive Order 
10934, request the executive departments and administrative agencies 
which conduct administrative proceedings for the determination of 
private rights, privileges, and obligations to furnish to the Conference 
(addressing the Chairman of the Committee on Statistics and Re- 
ports) the information requested in the form of report approved this 
day by the Conference. 

RECOMMENDATION NO. 2 

Whereas a continuing need exists for adequate performance of the 
duties now assigned to the Office of Administrative Procedure by its 
charter, which are as follows : 

(a) To carry on continuous studies of the adequacy of the 
procedures by which Federal departments and agencies determine 
the rights, duties, and privileges of persons ; 

(b) Initiate cooperative effort among the departments and 
agencies and their respective bars to develop and adopt so far 
as ppcticable uniform rules of practice and i)rocedure ; 

(c) Collect and publish facts and statistics concerning the 
procedures of the departments and agencies ; and 

(d) Assist departments and agencies in the formulation and 
improvement of their administrative procedures. 

It Is RecoTYvmended That — 

The Office of Administrative Procedure in the Department of Jus- 
tice be more adequately staffed and budgeted than at present so that it 
can discharge the above functions until further recommendations of 
the Conference. 

RECOMMENDATION NO. 3 

It Is Recommended That — 

(1) review of Interstate Commerce Commission orders should be 
upon appeals to the United States Courts of Appeals in all cases where 
at present a special three-judge court is used; district courts should 
be relieved of their jurisdiction of such cases under 28 U.S.C. 1336, 
and the courts of appeals should have exclusive jurisdiction to review 
these orders of the Commission ; 

(2) final review of orders of the Interstate Commerce Commission 
by the Supreme Court of the United States should be only by petition 
for a writ of certiorari ; 

(3) review of Interstate Commerce Commission orders should be 
permitted in any judicial circuit wherein is the residence or principal 
office of the party or any of the parties filing the request for review. 
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RECOMMENDATION NO. 4 

It Is Recommended That — 

Procedures for judicial review of orders of the Interstate Commerce 
Commission by courts of appeals should incorporate the following 
features : 

(1) A limit of 60 days should be imposed as the time within which 
a petition for review must be filed in any case for which the present 
statutory provisions do not fix a period for filing petitions for review, 
such 60-day period to run from the date of entry of the order appealed 
from or entry of an order denying reconsideration thereof where pe- 
titions for reconsideration are allowed by the Conimission's rules,, 
whichever is later. 

(2) Appeals should be commenced by the filing of a petition for 
review in the form of a notice of appeal. 

(3) Anyone seeking review should be required to serve notice of , 
appeal upon all parties to the proceeding before the Commission, the 
Department of Justice, and the Commission. 

(4) When several appeals are taken from the same order of the 
Commission, the venue should be determined by the first notice of ap-. 
peal to be filed, and all subsequent appeals should be considered as ' 
taken to the same court, consolidated therewith, and handled as one 
appeal. 

(5) The Commission should provide the record of its proceedings 
on appeal and should transmit the record to the court. Until such 
time as procedures are developed whereunder the Commission may 
use mechanical facilities and methods for the production of the record, 
in its proceedings in such form as to obviate printing or other repro- 
duction of the record for judicial review, and provision is made for- 
the designation of record after the filing of briefs, as recommended by 
the Conference, the record on appeal should consist of the entire rec- 
ord before. the Commission, and should be transmitted to the court 
within the time allowed for the, filing of briefs. The record should be 
returned to the Commission upon final decision of the appeal: 

RECOMMENDATION NO, 5 

It Is Recommended That — 

Rules of court governing judicial review of administrative action-. 
should be revised to permit — - 

(1) the use by departments and agencies of means of produc- 
ing the record in administrative proceedings in a form which will 
eliminate the need for any reproduction thereof upon judicial 
review; 

(2) the submission of briefs produced by processes which pro- 
vide legible copies and yet are more economical than printing ; and 

(3) pending implementation of (1) above, the designation of 
record after the filing of brief s. 

RECOMMENDATION NO. 6 

It is Recommended That — • 

The Armed Services Board of Contract Appeals be constituted as; 
a unitary board in the Defense Establishment, and that, to the extent . 
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practicable, subsidiary boards which decide or render opinions upon, 
disputes concerning contracts be eliminated as soon as possible. 

RECOMMENDATION NO. 7 

It Is Recommended That — 

Departments and agencies of the Federal Government which have 
established internal appellate procedures and entities (i.e., boards of 
contract appeals, boards of review, etc.) which render decisions or 
opinions concerning disputes under contracts of departments or 
agencies— 

(1) publish or make available for publication the applicable 
rules concerning such procedures ; and 

(2) publish or make available for publication and inspection 
by the public all final decisions or opinions, past, current, and 
future, by the deciding or opinion -rendering entities in such de- 
partments or agencies. 

RECOMMENDATION NO. 8 

Whereas several of the executive departments and administrative 
agencies have recently undertaken to examine their rules of procedure 
Avith a view to improvements in efficiency, adequacy, and fairness: 

It Is Recommended That — 

These agencies are to be commended for this activity ; and that all 
executive departments and administrative agencies having functions 
requiring rules of procedure should, in the public interest, inaugurate 
similar examinations of such rules of procedure for these purposes; 
and, further, that every executive department and administrative 
agency having functions requiring rules of procedure should establish 
within its organization a means, either by assignment of the duty to 
an official or by the creation of an office for the purpose, for continuous 
observation of its procedures and for evaluating their effectiveness to 
the agency and to persons having matters before the agency. 

RECOMMENDATION NO. 9 

It Is Recom^mended That — 

In order to make more efficient use of the time and energies of 
agency members and their staffs, to improve the quality of decision 
without sacrificing procedural fairness, and to help eliminate unneces- 
sary delay in the administrative process of deciding contested matters : 
1. Section 8 of the Administrative Procedure Act should be 
amended to make it clear that — 

a. Every agency which is under a statutory duty to promulgate 
rules or adjudicate cases on the record after a hearing and does 
not either itself preside at the prescribed hearing or require the 
entire record to be certified to it for initial decision — 

(1) may require the party seeking administrative review 
of the initial decision rendered by the officer who presided at 
the hearing (or by any other officer authorized by law to 
make it) to specify the alleged errors in the initial decision 
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and the portions of the record supporting the allegations of 
error with such particularity as the agency may prescribe, 
and ... 

(2) may confine its administrative review of the initial 
decision to the specified errors and portions of the record. 
2. Section 8 of the Administrative Procedure Act should be amended 
to make it clear that— 

a. When a party to a proceeding seeks administrative review 
of an initial decision rendered by the officer who presidied at the 
hearing (or by any other officer authorized by law to make it:),, 
the agency may accord administrative finality to the initial deci- 
sion by denying the petition for its review, or by .sumiTvarily 
affirming the initial decision, unless the party seeking rt^view 
makes a reasonable showing (in the manner prescribed by statute 
or, agency rule, such as a petition for review or a bill of excep- 
tions), that^ 

(1) a prejudicial procedural error was committed m tlie 
conduct of the proceeding ; or 

(2) the initial decision embodies 

(a) a finding or conclusion of material fact whie!i is 
clearly erroneous ; or 

(b) a legal conclusion which is erroneous; or 

(c) an exercise of discretion or decision of law or 
policy which is important and which the agency should 
review. ■ 

Nothing in this paragraph shall be construed to limit the powers of 
delegation of any agency under any other statute or reorganization 
plan. , 

^ b. The agency's decision to accord or not to accord administra- 
tive finality to an initial decision in accordance with recommenda- 
tion 2a above shall not be subject to judicial review. If, however, 
the initial decision becomes the decision of the agency because 
the petition for review of the initial decision is denied or because 
the initial decision is affirmed summarily, such agency decision, of 
course, will be subject to judicial reyiew in accordance with the 
standards for judicial review of agency decisions established by 
law. ■ 

RECOMMENDATION NO. 10 ■ 

It Is Reco'iwinended That — - 

1. The need for improved comprehensibility of Federal Eegister 
documents be brought to the attention of the heads of all executive de- 
partments and administrative agencies. ; 

2. The head of each department and agency be requested to take 
the necessary steps to assure that his organization systematically uses 
and contributes to — 

(a) the "Federal Eegister Handbook for Executive Agencies," 

(b) the training program entitled "Drafting Good Federal 
Register Documents," and 

( c) the central collection of information and tlie facilities avail- 
able through the Office of the Federal Register. 
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RECOMMENDATION NO. 11 

It Is Recommended That — 

1. The Superintendent of Documents be formally notified that the 
Administrative Conference endorses the public advertisement and 
sale of the U.S. Government Organization Manual at established out- 
lets in the field offices of the Department of Commerce. 

2. These sales be promoted by encouraging local bar associations 
to publicize the availability of the manual at these outlets. 

3. The Post Office Department be requested to display in local 
post oiEces the posters supplied by the Superintendent of Documents 
advertising the U.S. Government Organization Manual. 

RECOMMENDATION NO. 12 

It Is Recommended That — 

Departments and agencies of the Federal Government engaged in 
procurement, which have established internal appellate procedures 
and entities (i.e., boards of contract appeals, boards of review, etc.) 
which render decisions or opinions concerning disputes under con- 
tracts of departments or agencies, afford contractors, in cases where 
a substantial issue of fact is material to the decision or opinion, the 
opportunity to know and contest in the appellate proceedings the evi- 
dence which supports the position of the contracting officer of the 
department or agency, and establish and publish appropriate pro- 
cedures to this end where they are not presently provided. 

RECOMMENDATION NO. 13 

It Is RecoTTi/mended That — 

Departments and administrative agencies of the Federal Govern- 
ment which are authorized by law to use the subpena power be 
encouraged to conform their subpena practices to the following 
principles where necessary changes can be made without statutory 
enactment; and where statutory change is necessary to this end, that 
appropriate legislation embodying these principles be suggested to the 
Congress for enactment. 

1. Power to Issue Subpenas 

(1) Officers presiding at adjudicatory hearings should have au- 
thority to issue subpenas requiring the attendance of witnesses or the 
production of evidence, whether or not the proceedings, are governed 
by sections 7 and 8 of the Administrative Procedure Act. 

(2) In any investigatory proceeding in which an agency is au- 
thorized by law to issue subpenas, the agency, any member of the 
agency, or any officer designated by it should have authority to issue 
subpenas requiring the attendance of witnesses or the production of 
evidence. 

2. Geographical Scope 

Agency authority to require the attendance of witnesses and the 
production of evidence at any designated place of hearing should ex- 
tend throughout the United States or any territory or possession 
thereof. 
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3. Issuance to Parties; Quashing 

Administrative subpenas for the attendance of witnesses or the 
production of evidence should be issued upon the request of any party 
in an adjudicatory proceeding. The issuing authority should have 
authority to revoke or modify a subpena so issued, upon application 
made promptly by or on behalf of any person to whom the subpena 
is directed. 

4. Fees . - 

Witnesses summoned before an agency should be tendered or paid 
by the person or agency at whose instance they appear the same fees 
and mileage that are paid to witnesses in the courts of the United 
States. 

5. Enforcement 

In case of contumacy or refusal to obey a subpena issued to any 
person, any district court of the United States within the jurisdic- 
tion of which such hearing, investigation, or proceeding is carried on, 
or in which the person to whom the subpena is addressed is found or 
resides or transacts business, should have authority to issue an order 
requiring such person to appear before the agency or member or 
officer designated by the agency, and give testimony, or produce evi- 
dence, or both, touching the matter under investigation or in question. 
Any failure to obey such order of the court should be subject to pun- 
ishment by the court as a contempt thereof . 

RECOMMENDATION NO. 14 

It Is Recommended That — 

There be transmitted to the Interstate Commerce Commission for 
its further consideration the following proposals relating to licensing 
of truck operations : 

1. That summaries of truck applications be published in the Federal 
Register as soon as possible after initial filing ; and that assignment for 
processing under oral hearing or no-oral-hearing procedures be post- 
poned until protests are received and evaluated. 

2. That direct evidence of applicants and protestants concerning 
their own operations, services, and proposals be submitted in affidavit 
form at the time of filing of applications and protests respectively ; but 
that disclosure of the identity of supporting shippers be postponed 
until the hearing on the merits. 

3. That procedures be adopted to assure that applications are not 
filed without such shipper support as may be necessary, perhaps em- 
ploying one of the following alternatives : 

(a) Requiring that all applications be accompanied by either 
(1) a statement or affidavit of the applicant's attorney or repre- 
sentative stating that he has in his possession correspondence or 
statements from shippers promising necessary support of the 
application, or that shipper support is unnecessary and no sup- 
porting shippers will be called, or that, for stated reasons, the 
documents cannot be obtained; or (2) a similar affidavit from 
any applicant proceeding without an attorney or representative, 
with supporting documents transmitted for confidential reten- 
tion by the Commission ; or 
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(b) Requiring that all applications be accompanied b}' evidence 
of shipper support in affidavit form, for confidential retention by 
the Commission until the oral hearing on the application or until 
the application is acted upon without oral hearing. 
4. That the shipper statements said to be possessed by the attorney 
or representative, pursuant to recommendation 3(a), be required to be 
produced if the application is withdrawn after assignment for hear- 
ing or if no supporting shippers are called to testij^ at the hearing; 
and that any failure to produce such statements result in disciplinary 
action against the attorney or representative. 

6. That prospective protest ants be permitted, with the consent of the 
applicants, to file notices of pending negotiations in lieu of protests. 

6. That responsibility be conferred upon a unit within the Commis- 
sion to supervise more closely the processing of truck applications. 
Such a imit might be a Control Committee, consisting of personal 
assistants of the three Commissioners of Division One and the Di- 
rector of the Bureau of Operating Rights, or it might be the Director 
of the Bureau and his aides. In either case, the responsibilities of the 
unit should include : 

(a) Assuring compliance with rules pertaining to applications 
and protests; 

(b) Rejecting inadequate protests and assigning resulting un- 
protested applications for decision without oral hearing ; 

(c) identifying and devising special handling for troublesome, 
related, or important cases, and making initial determinations on 
consolidation; 

(d) Channeling appeals from examiner decisions either to em- 
ployee boards or Division One, and inviting industry participa- 
tion where appropriate. 

7. That examiners be empowered to render decisions on the merits 
in advance of the conclusion of the parties' presentation and issue 
definitive orders after preheai^ing conferences. 

8. That interlocutory review of examiner rulings be limited to 
matters certified for review either by the examiner or the miit con- 
trolling the processing of truck applications (the Control Com- 
mittee or Bureau Director) . 

9. That a decision upon review of an initial decision should state 
either that (1) the findings in the initial decision are adopted in 
their entirety, or (2) are adopted to the extent they are specifically 
identified by the review decision, or (3) new and specific findings are 
substituted for those embodied in the initial decision. A review 
decision should not state in general terms that the findings below 
are adopted except to the extent they are inconsistent with the re- 
view decision. 

RECOMMENDATION NO. 15 

It Is Recommended That — 

1. Each agency subject to the Administrative Procedure Act re- 
examine its rules and practice with regard to the provision in sec- 
tion 6(a) of the act that "Any person compelled to appear in person 
before any agency or representative thereof shall be accorded the 
right to be accompanied, represented, and advised by counsel, "to 
ensure conformity with the following standards as a minimum in all 
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agency actions and proceedings, including both public and nonpublic 
investigations. 

a. The right to be "accompanied" by counsel means the right 
of any person compelled to appear before any agency or agency 
representative to have counsel present with him during any 
proceeding or investigation. 

b. The right to be "advised" by counsel means that any per- 
son compelled to appear in person shall be entitled to the advice 
in confidence of counsel before, during, and after the conclusion 
of any agency proceeding or investigation for which his pres- 
ence is compelled. 

c. The right to be "represented" by counsel means as a min- 
imum that counsel for any person compelled to appear in person 
shall be permitted to make objections on the record and to argue 
briefly the basis for such objections in connection with any ex- 
amination of his client. 

d. In addition, each agency is urged, to reexamine its rules 
and practice and to effect appropriate changes therein to the 
extent that it determines that it can properly permit persons 
compelled to appear in person in any agency proceeding or in- 
vestigation to be examined further for the record by their own 
coimsel following other questioning. v 

2. The right to counsel be interpreted with a view to preserving 
the highest concept of administrative fairness and as generously as 
reasonable administrative efficiency permits. Agencies should recog- 
nize that the right to counsel, including, to the extent appropriate, 
opportunity for cross-examination and production of limited rebuttal 
testimony or documentary evidence, is particularly important to any 
person involved in a public investigation where implications of wrong- 
doing by that person are made a part of the public record. 

RECOMMENDATION NO. 16 

Whereas the Administrative Conference deems it essential that 
the administrative process should be protected from improper influ- 
ences and that the agencies should take certain action to help achieve 
these objectives, 

[tlsRecoimnendedThat — ■■ 

Each agency promulgate a code of behavior governing ex parte 
contacts between persons outside and persons inside the agency 
which should be based upon the principles set forth below. 

The Conference recognizes that it may not be practical for all agen- 
cies to adopt a uniform code embodying its recommendations. Some 
agencies may find it advisable to add to the recommended prohibitions 
and requirements, while others may find it inadvisable to accept all the 
recommendations in connection with particular kinds of proceedings 
conducted by them. The Conference expects that each agency will 
seek to effectuate the general recommendations in light of the specific 
considerations of fairness and administrative' necessity applicable to 
each of the proceedings conducted by it. 

1. The agency code should prohibit any person who is a party to, or 
an agent of a party to, or who intercedes in an on-the-record proceed-, 
ing in any agency, from making an unauthorized ex parte communi- 
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cation about the proceeding to any agency member, hearing officer, or 
agency employee participating in the decision in the proceeding. 

a. The term "on the record proceeding" should be defined as any 
' proceeding required by statute or constitution or by the agency in 

a published rule or in an order in the particular case to be decided 
solely on the basis of an agency hearing, and any other proceeding 
which the agency designates by published rule or by order in the 
particular case as subject to these prohibitions. 
By published rule or order in the particular case, each agency should 

specify which of its proceedings will be governed by the prohibitions 

against ex parte communications. 

b. The prohibitions should apply from the time the agency no- 
tices an on-the-record proceeding for hearing or from such earlier 
time as the agency may fix by published rule, or order in the par- 
ticular case. 

c. Except as provided in d. below, the "ex parte communica- 
tions" prohibited should include : 

(1) Any written communication of any kind about an on- 
the-record proceeding, if copies thereof are not served by the 
communicator upon all the parties to the proceeding in ac- 
cordance with agency rules. Each agency should promul- 
gate rules specifying the manner and time of service. 

(2) Any oral communication of any kind about an on- 
the-record proceeding (i) if advance notice that it will be 
made is not given by the communicator to all the parties to the 

. proceeding, or (ii) if its contents are not disclosed by the 
communicator to all the parties at the time of its presentation 
or promptly thereafter, in accordance with agency tules. 
Each agency should promulgate rules specifying the manner 
and time of disclosure. 

d. The following classes of "ex parte comunications" should 
not be prohibited. 

(1) Any oral or written communication which relates 
solely to matters which the hearing officer, agency member, 
or agency employee is authorized by law to dispose of on an 
ex parte basis. ) 

(2) Any oral or written request for information solely 
with respect to the status of a proceeding. 

(3) Ajiy oral or written communication which all the par- 
ties to the proceeding agree, or which the agency or hearing 
officer formally rules, may be made on an ex parte basis. 

(4) Any oral or written communication of facts or con- 
tentions which have general significance for an industry sub- 
ject to regulation if the communicator cannot reasonably be 
expected to know that the facts or contentions are material 
to a substantive or procedural issue in a pending on-the-rec- 
ord proceeding in which he is interested. 

(5) Any oral or written communication made pursuant to 
an agency practice which is /generally known and under which 
the content of the communication (by way of transcript or 
otherwise) is promptly available to any person who is a party 
to a pending on-the-record proceeding which involves any 
substantive or procedural issue to which the communication 
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may be relevant or who can otherwise show an interest m 
the communication. 

e. The "person who is a party" to whom the prohibitions apply 
should include any individual outside the agency conducting the 
proceeding (whether in public or private life), partnership, cor- 
poration, association, or other agency, who is named or admitted 
as a party or who seeks admission as a party. 

f. The "person who intercedes in" the proceeding, to whom the 
prohibitions apply, should include any individual outside the 
agency conducting the proceeding (whether in public or private 
life), partnership, corporation, association, or other agency, other 
than a party, or an agent of a party, who volunteers a communi- 
cation, which he may be expected to know may advance or ad- 
versely affect the interests of a particular party to the proceeding, 
whether or not he acts with the knowledge or consent of any 
party or any party's agent, 

g. The "agency employee participating in the decision" should 
include all employees of the agency who themselves make or rec- 
ommend decisions or who are specifically designated by the agen- 
cy to assist agency members, hearing officers, or other employees 
in making or recommending decisions. 

Each agency should identify the employees, or classes of em^ 
^ ployees, who will so participate in the decision in a rule or order 
published at or before the time when the prohibitions against un- 
authorized ex parte communications begin to apply to a particu- 
, lar proceeding or class of proceedings or with respect to a particu- 
lar employee or class of employees. 

2. The agency code should prohibit any agency member, hearing 
officer, or agency employee participating in the decision in an on-the- 
record proceeding in anyagency from (a) requesting or entertain- 
ing any unauthorized ex parte communication; and (b) making an 
unauthorized ex parte communication about the proceeding to any 
party to the proceeding, any agent of any party, or any other person 
who he has reason to know may transmit the communication to a party 
or a party's agent. 

3. The agency code should prohibit any person from soliciting any 
other person to^make an ex parte communication which the solicitor 
has reason to know is unauthorized. 

4. The agency code should require an agency member, hearing offi- 
cer, or employee participating in the decision, who receives a written ■ 
communication which he knows is unauthorized, or which he con- 
cludes should, in fairness, be brought to the attention of all parties 
to the proceeding, to transmit the communication promptly to the 
Secretary of the agency, together with a written statement of the cir- 
cumstances under which it was ,made, if they are not apparent from 
the communication itself. The Secretary should be required promptly 
to place the communication and the statement in the public file of the 
agency, to send copies of the communication to all parties to the pro- 
ceeding with respect to which it was made, and to notify the commu- 
nicator of the agency code and any other applicable rules or principles 
of practice. 

If the communications are from persons other than parties to the 
proceeding or their agents and the recipient determines that (a) the 
communications are either so voluminous or of such borderline rele- 
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vance to the issues in the proceedingj or (b) the parties to the proceed- 
ing are so numerous, that it would be too burdensome to send copies 
of the communications to all the parties, the Secretary may, instead, 
notify the parties that the communications have been received and 
placed in the public file where they are available for examination by 
the parties. 

6. The agency code should require an agency member, hearing offi- 
cer, or employee participating in the decision, who receives an oral 
communication which he knows, at the time it is received, is unau- 
thorized, or which he concludes should, in fairness, be brought to the 
attention of all parties to the proceeding, to put the substance of the 
communication in writing and transmit the writing promptly to the 
Secretary of the agency, together with a written statement of the cir- 
cumstances under which it was made. The Secretary should be re- 
quired promptly to place the writing and the statement in the public 
file of the agency, to send copies of the writing to all parties to the 
proceeding with respect to which it was made, and to notify the com- 
municator of the agency code and any other applicable rules or prin- 
^ciples of practice. 

If the communications are from persons other than parties to the 
proceeding or their agents and the recipient determines that (a) the 
communications are either so voluminous or of such borderline rele- 
vance to the issues in the proceeding, or (b) the parties to the proceed- 
ing are so numerous, that it would be too burdensome to send copies 
of the writings containing the substance of the communications to all 
the parties, the Secretary may, instead, notify the parties that the 
communications have been received and writings containing their sub- 
stance placed in the public file where they are available for examina- 
tion by the parties. 

6. The agency code should permit all parties to an on-the-record 
proceeding to request an oppoitunity to rebut, on the record, any facts 
or contentions contained in an unauthorized ex parte communication 
or in any other ex parte communication which the agency official re- 
ceiving the communication brought to the attention of all the parties 
in accordance with Eecommendation 4 or Recommendation 5 above. 
The code should provide that the agency will grant such a request 
whenever it determines that the dictates of fairness so require. 

7. The agency code should provide that an agency may censure, or 
suspend or revoke the pnvilege to practice before the agency, of any 
person who makes or solicits the making of, an unauthorized ex parte 
communication. 

8. To the extent permitted by applicable law, the agency code should 
provide that any relief, benefit or license sought by a party to a pro- 
ceeding may be denied if the party, or an agent of the party, makes, 
or solicits the making of, an unauthorized ex parte communication. 

9. The agency code should provide that an agency may censure, sus- 
pend, or dismiss, or institute proceedings for the suspension or dis- 
missal, of any agency employee who violates the prohibitions or re- 
quirements of the code. 

RECOMMENDATION NO. 17 

It Is Recorrwrhended That — 

The Conference, acting pursuant to Section 8 of Executive Order 
10934, request the Executive departments and administrative agencies 
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which conduct administrative proceedings for the determination of 
private rights, privileges, and obligations to furnish to the Confer- 
ence (addressing the Chairman of the Committee on Statistics and 
Reports) information regarding such proceedings in fiscal year 1962.- 
The specific information required will 'be delineated in a revision of 
the report form approved under Recommendation No. 1 of the Plenary 
Session of December 5, 1961. The Conference further directs that the 
Committee on Statistics and Reports have prepared on the basis of the 
data received pursuant to this request a second statistical, report for 
distribution to the members of the. Conference and the reporting de- 
partments a^nd agencies in the same'manner as the first statistical re- 
port based on the information received under Recommendation No. 1 
of th e Plenary Session of December 5, 1961. 

RECOMMENDATION NO. 18 

It Is Recommended That — - 

The National Labor Relations Act be amended to provide in sub- 
stance that a petition for review of a Board decision and order may be 
filed within 30 days in the appropri ate court of appeals by the party 
seeking review'; that if no such petition is filed, the Board shall forth- 
with file a copy of the Board decision and order in an appropriate cir- 
cuit court of appeals of the United States and/that notice of such filing 
shall be served upon each respondent; that 15 days shall then be given 
to each respondent after notice to file objections to the order; and that 
if no such review is requested within that time, the clerk of the court 
shall then enter forthwith a decree enforcing the order of the Board. 

RECOMMENDATION NO. 19 

It Is Recommended That — 

1. Unless special circumstances require a departure in a particular 
case or classes of cases, the hearing to be accorded in formal proceed- 
ings involving the validity or application of ra|^es should be presided 
over by a hearing examiner qualified under Section 11 of the Adminis- 
trative Procedure Act. The presiding examiner, armed with the usual 
powers of a presiding officer, should supervise the building of an 
adequate record, and, unless special reasons in the particular case 
require its omission, the presiding examiner should prepare and pub- 
lish a decision. 

2. In order to insure the presentation of all the views and informa- 
tion essential for an accurate and responsible decision, members of 
the agency's staff should participate in rate cases of general impor- 
tance. The role of the staff should be to assure , fullest practicable 
development of evidence on the important matters of fact and to focus 
attention on sound principles of ratemaking with due regard to 
precedents. It is important, however, that the staff be required, as 
are other parties, to produce its evidence and state its position at an 
early point and be treated in all other respects as a^party.i 

3. Federal agencies exercising rate functions should make every 
effort to reduce the scope and duration of rate proceedings, and perhaps 
their number as well, by — - 

a. Requiring rate applicants to suport each rate filing of general 
importance with detailed data justifying the rate. 
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b. Developing standardized data relating to costs or other mat- 
ters which would be admissible in rate cases and constitute 
fvima facie proof. 

c. Attempting by rulemaking, general policy statements, or 
the reasoning in opinions to formulate reasonably specific stand- 
ards or principles to be ajjplied in rate cases. 

d. Encouraging negotiated settlement of rate cases primarily 
through the early presentation of data, staff participation, and 
the early refinement of issues by the presiding examiner. 

4. In order to reduce the time required for completion of the hear- 
ing and to improve the quality of the resulting recoi*d, federal rate 
agencies should, to the extent permitted by law : 

a. Require the direct case of the party having the burden of 
proof to be submitted in writing Avith the rate filing or shortly 
after the case is designated for hearing. 

b. Require the other parties, including the staff and intervenors, 
to prepare and exchange their direct evidence in written form 
substantially in advance of the date set for hearing. Rebuttal 
evidence should also be prepared and exchanged prior to the 
hearing, subject to the possibility of limited supplemental rebuttal 
under special circumstances. 

c. Empower and encourage the hearing examiner, who should 
be assigned to the case at an early point, to utilize conference pro- 
cedures after full preparation by the examiner, the parties and 
the staff, and in such conferences ( 1 ) to make binding determina- 
tions of fact where the written evidence submitted in advance 
or the parties' detailed statements of position discloses that such 
facts are not seriously disputed, and (2) to require full oral dis- 
cussion by counsel both to aid the examiner's and the parties' 
understanding of the issues and to illuminate the extent and de- 
gree of conflict in the evidence. 

d. Seek, wherever possible, to limit the evidentiary hearing, if 
one proves necessary, to cross-examination, and require the hear- 
ing examiner to limit cross-examination to those critical matters, 
not already disposed of through prior procedural steps, which 
are of such character that a trial-type hearing involving interro- 
gation of witnesses would make a useful contribution. 

e. Eliminate the "hearing by interludes" which has become 
customary in rate cases and replace it by a continuous hearing 
uninterrupted by lengthy recesses. 

f. Encourage the hearing examiner, upon his own motion or 
upon that of any party to the proceeding, to require oral argument 
either at the conclusion of the hearing or at such later time as may 
be deemed most useful by the hearing examiner. 

5. Because of the complexity and size of major rate proceedings, 
hearing examiners should have access to specialized advice and assist- 
ance of a disinterested nature in analyzing the record, preparing 
schedules of data, developing ideas, and the like, subject to the fol- 
lowing limiting principles: 

a. The exclusiveness of the record as the basis of the decision, 
subject to proper official notice, must be maintained. 

b. Off-the-record communications between the presiding ex- 
aminer and members of the agency's staff who participate in the 
hearing should be governed by the same principles made appli- 
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cable to outside participants by KeGommendation No. 16, adopted 
by the Administrative Conference on June 29, 1962. 

RECOMMENDATION NO. 20 

It Is Recommended That — 

The Federal Aviation Act be amended to clarify the authority of 
the Civil Aeronautics Board to consolidate, or refuse to consolidate, 
applications for neAv or modified domestic route authority for hearing 
and decision by the Board. The Act should make clear : 

1. That contemporaneous consideration of applications, when re- 
quired, may be accomplished by assigning various of the applications 
for separate evidentiary hearings and then consolidating them for 
simultaneous decision by the Board ; provided that applicants excluded 
from a particular hearing are allowed to participate therein as inter- 
venors, adduce evidence, and cross-examine adverse witnesses. 

2. That contemporaneous consideration of applications is not re- 
quired when the Board conducts a proceeding to consider applications 
for a particular type of service within a defined area or over a de- 
scribed route segment and excludes applications (or portions of ap- 
plications) not proposing service of the particular type within the 
area or over the segment so described : Provided^ That new authoriza- 
tions granted in any such proceeding are subject to a mandatory stop 
at any point common to any application (or portion of an application) 
excluded from the proceeding. 

3. That the Board is not required to hold a preliminary hearing on 
the issue of consolidating applications. 

RECOMMENDATION NO. 21 

It Is Recormnended That — 

There be transmitted to the Civil Aeronautics Board for its consid- 
eration the following proposals relating to Board proceedings con- 
cerned with new or modified domestic route authority. The Board 
should — 

1. Make more particularized findings reflecting the reasons for 
instituting, or refusing to institute, a route proceeding, with a view 
to developing factors of general applicability bearing on the Board's 
responsibility for planning development of the nation's air transpor- 
tation network. 

2. Empower hearing examiners to publish consolidation order? 
within a limited time after their preparation, except for such internal 
review as, in individual cases, may be requested by the examiner or 
directed by the Board. 

3. Provide assistance to the Special Counsel for Routes so that in- 
ternal review of consolidation orders may be more expeditiously 
completed. 

4. Adopt procedures, supplementary to its recent delegation of 
decisional authority to hearing examiners, which would provide for 
issuance of notices of review in major route cases at the time of the 
Board's consolidation order (or similar procedural step) ; such no-\ 
tices should make Board review available, at the option of a disap- 
pointed party, in all maijor route cases, while reserving the Board's 
discretionary authority to review, or decline to review, other route 
matters. 
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5. Instruct the Opinion Writing Division, as a general practice, to 
complete its review of exceptions, briefs and record prior to oral argu- 
ment, and ta supply the Board, in advance of that time, with responses 
to any questions posed by the Board or its members and an analysis 
of the matters which the Board must decide. 
: 6. Instruct Bureau Counsel to emphasize the selection of major 
policy alternatives in pending cases, and the considerations applicable 
thereto, rather than the development of a single Bureau "position" ; 
but this should not exclude the expression by Bureau Counsel of a 
preference, on balance, for one of the several alternatives considered. 

7. Eliminate the routine identification of Board opinions with in- 
dividual members, while (a) encouraging individual member respon- 
sibility for supervising the preparation of individual opinions, (b) 
encouraging individual members to append supplementary personal 
comments to opinions "by the Board," and (c) providing for personal 
identification of any majority opinion to which a Board Member has 
made a substantial individual contribution. 

8. Provide for unrestricted consultation between personnel of the 
Bureau of Economic Regulation and Board decisional personnel at 
all stages of a route proceeding, except for (a) cases in which Bureau 
personnel are concerned with establishing prior misconduct by a party 
and (b) Bureau counsel of record in the route proceeding and his wit- 
nesses. 

9. Invite members of the staff to attend Board sessions concerned 
with route proceedings in which they are involved, including (a) opin- 
ion writers and (b) personnel of the Bureau of Economic Eegulation 
not barred from consultation with decisional personnel. 

10. Endeavor to establish some measure of contact between the 
decisional process at the Board level and the Board's hearing exam- 
iners, as for example, by (a) encouraging opinion writers to consult 
with hearing examiners, and (b) informing hearing examiners, 
through the Chief Examiner, of developments in Board policy relative 
to their functions. 

The consultation recommended in proposals 8, 9, and 10, above, shall 
not have the effect of enlarging the record or of derogating from the 
principle that decisions must be based on the record. 

RECOMMENDATION NO. 22 

It Is Recorrmiended That — 

The following steps should be taken respecting proceedings before 
the Federal Communications Commission concerned with mutually 
exclusive applications for broadcast facilities in the same community. 

First, the Federal Communications Act should be amended to auth- 
orize the Commission to protect the integrity of any comparative selec- 
tion made on substantive grounds by ascertaining through suitable 
procedures that a proposed transferee has qualities consistent with 
the policies reflected in the initial selection. 

Second, the Commission should re-examine the conduct of its com- 
parative hearings, under prevailing legislation, with a view to (a) 
clarifying and improving the criteria employed in their disposition, 
■and (h) to the extent that such clarification and improvement indicates, 
limiting the scope of such hearing to issues significantly relevant to 
effectuation of regulatory policies. 

20-101—63^ 5 
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Third, the Commission should consider providing by general rule 
for — 

(a) The establishment of a system of priorities under which 
some applicants would be automatically preferred over others. 

(b) The selection of a licensee by some other method in the 
event that application of present criteria or the recommended 
system of priorities should result in a determination that two or 
more applicants are equally qualified. 

Any substantial and material issue of fact should, of course, be the 
subject of an evidentiary hearing by the Commission. 

Fourth, to the extent that the Commission requires additional stat- 
utory authority to promulgate the general rule referred to in the 
preceding paragraph, the Communications Act should be amended to 
confer such authority on the Commission. 

RECOMMENDATION NO. 23 

It Is EecommeTided That: — 

There be transmitted to the Federal Communications Commission 
for its consideration the following proposals relating to Commission 
proceedings concerned with the grant or renewal of broadcast licenses.. 
The Commission should — 

1. Discontinue the practice of setting applications for evidentiary 
hearing where no substantial and material question of fact is pre- 
sented, particularly in the case of proceedings involving issues as to 
the engineering characteristics of broadcast facilities, service areas of 
such stations, and extent of interference between such facilities. 

2. Vest in its hearing examiners, to the maximum extent practicable,, 
original authority to decide interlocutory issues relating to a case in 
hearing status (except petitions to alter issues), and preclude inter- 
locutory review of such rulings except with the concurrence of either- 
(i) the presiding examiner, (ii) the Chief Examiner, or (iii) upon 
petition in the discretion of the Commission. 

3. Fully publicize and subject to some form of public discussion its- 
formulations of programing criteria, including instructions to its own. 

staff and any other criteria that in fact are applied by FCC per-^ 
sonnel. 

RECOMMENDATION NO. 24 

It Is EecomTnended That — 

1. Each agency should afford to all persons who submit data or 
evidence, whether acting under agency compulsion or in response to^ 
agency request or grant Oif permission, the right to retain or, on pay- 
ment of lawfully prescribed costs, to procure a copy of any document 
submitted by him or a copy of any transcript made of his evidence. 

2. The above recommendation should be given statutory form at an. 
appropriate time. 

RECOMMENDATION NO. 25 

It Is Recommended Tha.t — 

1. Each agency having the power to compel testimony should afford 
the same right to counsel to persons who appear by request or permis- 
sion of the agency as to those who are compelled to appear. 
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2. The aboTe recommendation should be given statutory form at an 
appropriate time. 

RECOMMENDATION NO. 26 

It Is Becommended That — 

1. In any agency proceeding in which a person is represented by 

an attorney whose appearance is recognized by the agency with respect 
to such proceeding, any notice or other written coinmunication re- 
quired or permitted to be furnished to the client should be mailed to 
or otherwise served upon or furnished to such attorney ( or one of such 
attorneys if the client is represented by more than one attorney) in 
such manner as the agency may provide regardless of whether such 
communication is furnished directly to the client. Whenever such a 
communication is mailed to a client, there should be a concurrent mail- 
ing to the attorney. Wlien personal service is made on the client, a 
reasonable delay in furnishing the communication to the attorney is 
permissible. 

2. In any agency proceeding in which a person is permitted by 
agency rule to be represented by an attorney-in-fact, the agency 
should comply as far as practicable with the notice provisions in 
part 1, above. 

3. To the extent necessary, each agency should implement the fore- 
going with appropriate rules defining the proceedings to which it 
applies and the method by which representation is recognized. 

RECOMMENDATION NO. 27 

The Administrative Conference has developed improved forms of 
reports for obtaining meaningful data from executive departments 
and administrative agencies which conduct administrative proceed- 
ings for determination of private rights, privileges, and obligations. 
Pursuant to section 8 of Executive Order 10934, Recommendation No. 
1 of the Plenary Session of December 5, 1961, and Recommendation 
No. 17 of the Plenary Session of June 29, 1962, the Conference has 
obtained reports from such departments and agencies relating to their 
activities in connection with this type of administrative proceeding 
for the fiscal years 1961 and 1962. The data so obtained have been 
processed and made available in the form of meaningful statistics to 
the departments, agencies, and others concerned with the improve- 
ment of administrative procedures and the solution of problems re- 
lating to undue length of record and protraction of proceedings. 
Accordingly, 

It Is Becomm,ended That — 

1. The study and formulation of reports for gathering data from 
departments and agencies, with respect to administrative proceed- 
ings which are subject to sections 7 and 8 of the Administrative Pro- 
cedure Act or which are conducted under comparable procedures in- 
volving problems of undue length of record or protraction of pro- 
ceedings, and the processing and making available of meaningful 
statistics in aid of formulating informed judgments as to improve- 
ment of procedures and solutions of such problems should be con- 
tinued. Provisions should be made for the frmds and staff necessary 
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for the continuance of such work through the Office of Administrative 
Procedure of the Department of Justice or such other agency as may 
be designated or created for the purpose. This should insure the 
availability of such information, over a representative period, to the 
departments and agencies concerned and others interested in improv- 
ing the procedures and furthering efficient and effective performance 
of the functions incident to administrative proceedings. 

2, The work of the Conference in the gathering of data and de- 
velopment of meaningful statistics relating to the functions inci- 
dental to the conduct of administrative proceedings under procedures 
of the kind prescribed by the Administrative Procedure Act, where 
problems of undue length of record and protraction of proceedings 
are encountered, has laid the initial groundwork for, and indicated 
the feasibility of, developing meaningful categories of proceedings 
comparable to those developed by the Administrative Office of the 
United States Courts relating to judicial proceedings. It. is recom- 
mended that provision be made for the necessary additional research 
and study necessary to attain this objective. Achieving this goal 
will be of substantial aid in allowing comparative analysis of per- 
formance under various procedures with a view to affording agencies 
the benefit thereof as a basis for improvement of procedures. 

3. It is recommended that provision be made for analyzing the 
systems presently used by^ departments and agencies handling ad- 
ministrative proceedings, in connection with which problems arise 
concerning length of record or protraction of proceedings, for the 
gathering of data and processing thereof in aid of effective manage- 
ment and improvement of procedures. The Administrative Con- 
ference has gathered information from departments and agencies 
illustrating: (1) the systems used for the gathering and retention of 
data regarding the various steps in the handling of administrative 
proceedmgs, and (2) the systems used for making the information 
and statistics drawn from such data available to those responsible 
for the efficient and effective performance of functions involved in 
administrative proceedings. This material will be available and 
should be analyzed. Further studies should also be made so that all 
departments and agencies may be informed of the systems adopted 
by other departments and agencies and the benefits flowing there- 
from. In addition, the study and analysis should include consid- 
eration of the feasibility of establishing a central data processing 
system to be available to all agencies concerned with the type of 
proceedings in question and to serve as an economical and helpful 
tool in discharging their responsibilities. These measures would in- 
evitably benefit the Government and the public by improved efficiency 
in the handling of administrative proceedings. 

RECOMMENDATION NO. 28 
PART I. ADVANCED TRAINING OF PROFESSIONAL PERSONNEL 

It Is Recommended That — 

28-1. a. Each regulatory agency provide in its budget submission 
for the support of a program of advanced training for highly qualified 
personnel. 
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b. Each regulatory agency itself undertake the in-service training 
of its own personnel, on a part-time basis, in the particular problems 
of its field. 

c. The Civil Service Commission call together representatives of 
Government agencies, private organizations and professional groups 
to plan a series of short-term training programs for professional staff 
members of the various regulatory agencies, concentrating on the sub- 
stantive policy problems of various agencies or groups of agencies. 

d. The Civil Service Commission with the advice and collaboration 
of appropriate educational organizations call together representatives 
of the major regulatory agencies and help them devise an immediate 
program for sending a limited number of their most promising career 
professional staff members to universities for advanced study and 
research. 

e. The Civil Service Commission or any successor organization to 
the Administrative Conference undertake a study of the long-range 
problem of the training and education of professional personnel in 
the regulatory agencies. 

PART II. SECTION 11 HEARING EXAMINERS 

It Is ReGommended That — ■ 

28-2. a. The hearing examiner program continue to be administered 
under the standard of a single grade per agency. 

b. There be not more than two levels of compensation for hearing 
examiners in the Federal Service. 

c. The determination of the level of compensation of hearing exam- 
iners in each agency be made by the Civil Service Commission. 

d. There be substantial and prompt increases in compensation paid 
hearing examiners. 

28-3. a. Evaluation of a candidate for a hearing examiner register 
of eligibles be based upon an analysis of his past record and work, 
and a written and oral competitive examination. 

b. The evaluation of the examinations of candidates be conducted 
with the participation of lawyers of outstanding ability and experience. 

28^. a. Section 11 of the Administrative Procedure Act be 
amended to except the appointment of hearing examiners from section 
8 of the Veterans' Preference Act of 1944, and thereafter the Civil 
Service Commission establish an unranked register of those eligible 
for appointment. 

b. All initial appointments to hearing examiner positions be made 
from the register. 

28-5. The first appointment as a section 11 hearing examiner be a 
probationary one and that determination as to successful completion 
of probation be made by the Civil Service Commission. 

28-6. a. Each agency develop and present to each hearing examiner 
as he begins his duties in that agency an intensive orientation program 
and at appropriate times in the later course of his tenure such further 
educational program as may appear desirable. 

b. Each agency assign sufficient qualified personnel to develop 
satisfactory indices and digests of its decisions with current supple- 
ments for the benefit of hearing examiners, other interested personnel, 
and the public. 

c. Each agency provide each hearing examiner with adequate cler- 
ical-stenographic assistance and office facilities. 
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d. Each chief hearing examiner exercise increased professional 
leadership and administration of his respective hearing examiner 
corps, including — 

(i) the exploration of ways and means by which the members 
of his hearing examiner group can exchange ideas and methods 
on how it can perform its task better and more efficiently ; 

(ii) the development of methods by which the members of his 
group can become better acquainted with agency policy and ex- 
pertise; and 

(iii) alertness on his part to provide every helpful service and 
facility to the members of his corps to enable them to concentrate 
upon their important, substantive work — 
all to the end that each hearing examiner may have a greater profes- 
sional pride in his position and better serve his agency. 

e. Each chief hearing examiner furnish the appropriate office in any 
successor organization to this Conference informational reports on 
his efforts and achievements under the preceding recommendation, 

28-7. a. The hearing examiner program continue to be administered 
by the Civil Service Commission under the following commitments 
made by the Commission; that the program be administered by a 
separate office or combined with the administration of a legal career 
service ; that this office report to the Commissioners through the Exec- 
utive Director; that there be an advisory committee composed pre- 
dominantly of lawyers of distinction; and that the evaluation of 
candidates for a hearing examiner register of eligibles include a 
written and an oral competitive examination. 

b. Any successor organization to the Conference have as a part of its 
normal functions the continuous observation and periodic study of the 
policies and administration of the hearing examiner program. 

PART III. GOVERNMENT ATTORNEYS 

It Is Recommended That — 

28-8. There be a career service for lawyers in Government which 
would include appropriate provisions for — 

(a) placing original attorney appointments on a career-merit 
basis ; 

(b) a merit promotion program for attorneys; 

(c) a legal career development program for promising attor- 
neys which would be inter as well as intra- agency ; 

(d) publication of information regarding vacancies in legal 
positions so as to facilitate the lateral transfers of attorneys at 
medium and higher levels and also recruitment from outside of 
Government into such vacancies. 

28-9. Jurisdiction over the legal career service be placed in the 
"Civil Service Commission, provided that it be administered by a sepa- 
rate office or combined with the Office of Hearing Examiners report- 
ing to the Commissioners through the Executive Director, that there 
be an advisory committee composed predominantly of lawyers of dis- 
tinction; that any successor organization to the Conference observe 
and periodically study the policies and administration of the legal 
career service; and that, to this end, the Conference recommend to 
the President that legislation be proposed to revoke the prohibition 
in the current appropriation act for the Civil Service Commission 
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^hich prohibits the expenditure of appropriated monies for the pur- 
pose of examining applicants for attorney positions, and that such 
prohibition be omitted from future appropriation bills. 

28-10. a. The agency programs under which law graduates with a 
record of high scholastic achievement are appointed at GS-9, rather 
than at the normal attorney starting grade of GS-7, generally called 
honor programs, be continued ; and that these programs be re-evaluated 
annually, particularly in terms of the quality of appointees and the 
turnover among them. 

b. In the light of all available information concerning existing honor 
programs, agencies not now conducting such programs give serious 
<jonsideration or reconsideration to instituting them. 

c. After further experience serious consideration be given to chang- 
ing the agency-by-agency honor programs into a Government-wide 
program. 

d. Agencies be encouraged to employ as summer interns law stu- 
dents who have completed their second year of law school with credita- 
ble records. 

e. Beginning attorneys who have taken a bar examination before 
reporting for work but who have not yet been admitted to the bar be 
jgiven temporary appointments of nine months at the same entrance 
grade as other beginning attorneys who have been admitted to the bar. 

f . The Civil Service Commission explore the desirability of legis- 
lation to authorize the payment of moving expenses of new appointees. 

g. The Ci^dl Service Commisson explore the possibility of legisla- 
tion to authorize a certain percentage of professional hiring for the 
ensuing fiscal year without awaiting the passage of the appropriation 
bill. 

28-11. Each agency supply annually to an appropriate office data 
pertaining to the appointment, transfer, and separation of attorneys. 
Subject to the instructions of that office, the data should include : 

(a) appointment by grade; 

(b) separations by grade; 

(c) type of separation by grade, e.g., death, retirement, dis- 
missal, or transfers within the agency, to another agency, or to 
outside employment ; 

(d) name, latest address, age, grade, and number of years serv- 
ice for each attorney who transferred (intra or inter-agency) or 
resigned to take a non-government position ; 

(e) authorized attorney positions by grade, and the number 
of those positions filled as of October 31 of the preceding year; 
and the Civil Service Commission conduct a survey of large law 
firms and corporations to determine the rate of turnover among 
legal personnel for comparison with the rate among govermnent 
attorneys. 

28-12. The Civil Service Commission standards relating to attorney 
positions be amended or altered, as necessary, to make clear that at- 
torney positions at the highest grades be available to outstanding 
attorneys whose duties are of a type most significant to his agency's 
functions at the highest level of such work, or at a subordinate level 
if such work is independently done, but without regard to whether 
or not such work is subject to technical review or whether the attorney 
has other attorneys under him. 
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28-13. Congress be requested to establish a reasonable number of 
supergrade positions at all grades to be dispersed by the Civil Service 
Commission in the attorney series. 

28-14. Eligible candidates for a career legal service be unranked: 
legislative changes necessary to that end be proposed. 

RECOMMENDATION NO. 29 

PART I. PROCEDURAL FAIRNESS IN THE DEBARMENT OF 
CONTRACTORS 

It Is Reeommended That— 

29-1. (a) Except as provided in subparagraph (b) below, govern- 
ment debarment of an individual or firm from the contracts or sub- 
contracts of a government department or agency or from participating^ 
in any federally assisted construction work should be preceded by (i) 
notice of proposed debarment to the parties in question, including 
all aiSliated firms sought to be debarred, and (ii) opportunity to 
such parties to have a trial-type hearing before an impartial agency 
board or hearing examiner in the event there are disputed questions 
of fact relevant to the debarment issue. 

(b) Debarments from government contracts and subcontracts made 
in conformity with subparagraph (a) above may be applied by other 
government agencies to their contracting and subcontracting without 
opportunity for an adversary hearing, but only after notice and op- 
portunity to the parties concerned, including all affiliated firms sought 
to be debarred, to explain why the debarment should not be so ex- 
tended in whole or in part. 

(c) Notices of proposed debarment should be supported by reasons. 

(d) No agency should exclude or remove on grounds of lack of 
responsibility any individual or firm from any list of qualified persons 
eligible for government contracts or subcontracts except in conformity 
with the principles set forth herein and in Eecommendation No. 29-2 
and Eecommendation No. 29-3. 

(e) The provisions of this Eecommendation No. 29-1 shall not 
apply to the individual rejection of any bid or proposal, the pro- 
cedures for which are set forth in Eecommendation No. 29-4. 

29-2. (a) In cases of criminal conviction or civil judgment affecting 
an individual's or firm's present responsibility as a government con- 
tractor or subcontractor, or upon probable cause for belief that an 
individual or firm has committed fraud or has engaged in other con- 
duct showing a substantial lack of present responsibility as a govern- 
ment contractor or subcontractor as determined in writing by the 
agency head or his designee, notice of proposed debarment may also 
provide for the temporary suspension of the individual or firm from 
further contracting or subcontracting with the government agency 
concerned pending administrative determination of the debarment 
issue. Such suspensions should not exceed a reasonable time, and in no 
event should they exceed the time limits set forth in subparagraph 
(b) below. 

(b) Any suspension authorized in accordance with subparagraph 
(a) , above, should be subject to the following limitations : 

(1) If a notice of suspension and proposed debarment is based 
in whole or in part upon alleged fraud incident to obtaining or 
performing a government contract or subcontract or upon any 
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other alleged conduct showing a present lack of integrity or hon- 
esty as a government contractor or subcontractor and if within 
•one year of such notice of suspension and proposed debarment the 
individual or firm concerned has been or is criminally charged by 
Federal indictment or information or has become or becomes a 
party to a suit involving the United States or its officers and the 
subject matter of such indictment, information or suit includes 
the substance of the reasons set forth in such notice of suspension 
and proposed debarment, the suspension may continue for the 
duration of any trial in a Federal court of first instance of the 
issues covered by such notice of suspension and proposed debar- 
ment and for 120 days thereafter (during which period any debar- 
ment action should be completed) . However, if such indictment, 
information or suit is not returned or instituted within one year 
of such notice of suspension and proposed debarment, the suspen- 
sion should thereupon terminate, but without prejudice to any 
right of debarment, unless the Attorney General or his designee 
(but not below the level of an Assistant Attorney General) should 
determine and notify the head of the department or agency that 
issued the notice of suspension and proposed debarment, that dis- 
closure, for purposes of administrative debarment from govern- 
ment contracting, of the Government's evidence of fraud or of 
lack of honesty or integrity on the part of the individual or firm 
concerned would be substantially harmful to the Government's 
law enforcement activities or to the successful criminal or civil 
prosecution of such individual or firm. If the Attorney General 
or his designee makes such a determination, the suspension may 
continue for a period not to exceed 18 months from the notice of 
suspension and proposed debarment and may continue for the 
duration of any trial if an indictment, information or suit is 
returned or instituted within such 18 -month period, as provided in 
the first sentence of this subparagraph (b) (1). If a suspension 
is made or continued on the basis of such a determination, a fur- 
ther notice of suspension should be furnished to the individual 
or firm concerned. Nothing in this subparagraph (b) (1) shall 
prevent the reimposition of a suspension in accordance with sub- 
paragraph (a), above, whenever such indictment, information 
or suit is returned or instituted, in which event the suspension may 
continue for the duration of any trial as provided in the first sen- 
tence of this subparagraph (b) (1), and any administrative trial- 
type hearing previously begim for the purpose of determining the 
related debarment issue will thereupon terminate without deter- 
mination, 

(2) If a notice of suspension and proposed debarment is issued 
for reasons other than those covered by subparagraph (b) (1), 
above, the period of suspension should not exceed 90 days. Sus- 
pension for such other reasons beyond 90 days (but not to ex- 
ceed an additional 90 days) should not be imposed except upon a 
written determination by an official of the rank of Assistant Sec- 
retary,, or the equivalent, of the reasons and necessity therefor; 
any continuations of such 90- day periods should be accompanied 
by new determinations of the same kind. A copy of each such 
determination should be furnished to the suspended individual or 
firm. In no event should suspension under this stibparagarph 
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(b) (2) exceed one year or be in addition to any period of sus- 
pension under subparagraph (b) (1) , above. 

29-3. Except as provided in Recommendation 29-2 and subject to 
E-ecommendation 29-4, the practice of summary suspensions of indi- 
viduals and firms from Government contracting without notice and 
opportunity for a tiial-type hearing should be discontinued. 

29-4. Any government rejection of an otherwise successful bid or 
offer incident to obtaining a government contract or subcontract solely 
or primarily on the ground that the proposed contractor or subcon- 
tractor is believed to be lacking in business integrity or business 
honesty should be preceded by written explanation to such proposed 
contractor or subcontractor by the contracting officer of the reasons 
for that belief and by the opportunity for such proposed contractor 
or subcontractor to reply to the contracting officer within a reasonable 
period of time consistent with the need for making a contract or 
subcontract award in a timely manner. 

29-5. Agency rules of procedure and practice in all types of de- 
barments should be published, should be uniform to the extent prac- 
ticable, and should provide for a fair and speedy determination. 

29-6. Government debarment of an individual or firm from the 
contracts or subcontracts of a government department or agency or 
firm participating in any federally assisted construction work should 
be evidenced by a decision in writing, which decision sets forth find- 
ings and conclusions as well as the rea.sons or basis therefor. Such 
decision should be furnished to the debarred individual or firm. In 
cases of debarment following a trial-type hearing, all debarment 
decisions (including decisions to extend debarments in accordance 
with Recommendation 29-1 (b)) should be published or, in accord- 
ance with published rule, made available for public inspection, except 
those which are required to be held confidential for good cause found 
by the agency head or his designee and therefore may not be cited as 
precedents. 

PART II. GROUNDS AND SCOPE OF DEBARMENT 

It Is Recommended That — 

29-7. (a) All grounds for debarment should be explicitly set forth 
in appropriate agency regulations, which regulations should be pub- 
lished, and, to the extent practicable and desirable, be uniform. 

(b) Such regulations should to the extent feasible set forth stand- 
ards and criteria for (i) determining business affiliates of debarred 
firms and individuals, (ii) extending debarment to such affiliates, (iii) 
determining when, fraud or criminal conduct of an owner, stock- 
holder, officer, director, or employee will be imputed to a business firm 
or when termination of such person's relationship to the firm will 
avoid or remove debarment of the firm, and (iv) determining the scope 
of administrative debarments in terms of their applicability to all 
agency contracts or subcontracts with the debarred firm or individual 
or to particular types of contracts or subcontracts, or to contracts or 
subcontracts for particular products or services. 

(c) The grounds for administrative debarment should include, 
without limitation, fraud incident to obtaining or performing a gov- 
ernment contract or subcontract or any other conduct showing a seri- 
ous and present lack of business integrity or business honesty as a 
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government contractor or subcontractor. Findings of such fraud 
or other conduct should be based on substantial evidence which may 
include a criminal or civil judgment or any findings of fact therein 
relating materially to the grounds of debarment. 

PART III. DEBARMENT PERIODS 

It Is Recommended That — 

29-8. The Armed Services and Federal Procurement Kegulations 
and the regulations of the Secretary of Labor issued pursuant to the 
Reorganization Plan No. 14 of 1950 (i) should be amended to provide 
that, except as otherwise provided by statute or Executive order, de- 
barment should be for a reasonable, definitely stated period of time, 
commensurate with the seriousness of the cause therefor, but not to 
exceed 3 years, and (ii) should expressly provide for removal of 
debarment within the debarment period upon a showing of current 
responsibility to perform government contracts or subcontracts or to 
participate in federally assisted construction work, as the case may be. 

29-9. Congress should be requested to amend the Buy American 
and Davis-Bacon Acts to remove the absolute debarment penalties and 
to authorize administrative discretion with regard to the scope of 
debarment and to the period of debarment in comf ormity with the 
principles set forth in Recommendation 29-8 above. 

Recommendation No. 30 

It Is Recommended That — 

The Conference approves the principle of discovery in adjudicatory 
proceedings and recommends that each agency adopt rules providing 
for discovery to the extent and in the manner appropriate to ite 
proceedings. 
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Recommendation No. 19, submitted to the Conference by the 
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Fifth Plenary Session, October 17, 1962. This is the committee report 
in support of the recommendation. 
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RECOMMENDATION NO. 19 

It Is Recommended That — 

1. Unless special circumstances require a departure in a particular 
case or classes of cases, the hearing to be accorded in formal proceed- 
ings involving the validity or application of rates should be presided 
over by a hearing examiner qualified under section 11 of the Admin- 
istrative Procedure Act. The presiding examiner, armed with the 
usual powers of a presiding officer, should supervise the building of 
an adequate record, and, unless special reasons in the particular case 
require its omission, the presiding examiner should prepare and pub- 
lish a decision. 

2. In order to insure the presentation of all the views and informa- 
tion essential for an accurate and responsible decision, members of the 
agency's staff should participate in rate cases of general importance. 

^ The role of the staff should be to assure fullest practicable develop- 
ment of evidence on the important matters of fact and to focus atten- 
tion on sound principles of ratemaking with due regard to precedents. 
It is important, however, that the staff be required, as are other parties, 
to produce its evidence and state its position at an early point and be 
treated in all other respects as a party. 

3. Federal agencies exercising rate functions should make every 
effort to reduce the scope and duration of rate proceedings, and per- 
haps their number as well, by : 

a. Requiring rate applicants to support each rate filing of gen- 
eral importance with detailed data justifying the rate. 

b. Developing standardized data relating to costs or other mat- 
ters which would be admissible in rate cases and constitute prim/i 
facie proof. 

c. Attempting by rulemaking, general policy statements, or the 
reasoning in opmions to formulate reasonably specific standards 
qr principles to be applied in rate cases. 

d. Encouraging negotiated settlement of rate cases primarily 
through the early presentation of data, staff participation, and the 
early refinement of issues by the presiding examiner. 

4. In order to reduce the time required for completion of the hearing 
and to improve the quality of the resulting record, federal rate agen- 
cies should, to the extent permitted by law : 

a. Require the direct case of the party having the burden of 
proof to be submitted in writing with the rate filing or shortly 
after the case is designated for hearing. 

b. Require the other parties, including the staff and intervenors, 
to prepare and exchange their direct evidence in written form 
substantially in advance of the date set for hearing. Rebuttal 
evidence should also be prepared and exchanged prior to the hear- 
ing, subject to the possibility of limited supplemental rebuttal 
under special circumstances. 
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c. Empower and encourage the hearing examiner, who should. 
be assigned to the case at an early point, to utilize conference pro- 
cedures after full preparation by the examiner, the parties and! 
the staff, and in such conferences (1) to make binding determina- 
tions of fact where the written evidence submitted in advance or^ 
the parties' detailed statements of position discloses that such facts- 
are not seriously disputed, and (2) to require full oral discussion. 
by counsel both to aid the examiner's and the parties' understand- 
ing of the issues and to illuminate the extent and degree of con- 
flict in the evidence. 

d. Seek, wherever possible, to limit the evidentiary hearing, if^ 
one proves necessary, to cross-examination, and require the hear- 
ing examiner to limit cross-examination to those critical matters,, , 
not already disposed of through prior procedural steps, which are •■ 
of such character that a trial-type hearing involving interrogation . 
of witnesses would make a useful contribution. 

e. Eliminate the "hearing by interludes" which has become cus- 
tomary in rate cases and replace it by a continuous hearing unin- 
terrupted by lengthy recesses. 

f .^ Encourage the hearing examiner, upon his own motion or - 
upon that of any party to the proceeding, to require oral argument . 
either at the conclusion of the hearing or at such later time as may- 
be deemed most useful by the hearing examiner. 
5. Because of the complexity and size of major rate proceedings,, 
hearing examiners should have access to specialized advice and as- 
sistance of a disinterested nature in analyzing the record, preparing- 
schedules of data, developing ideas, and the like, subject to the follow- 
ing limiting princip] es : 

a. The exclusiveness of the record as the basis of the decision, . 
subject to proper official notice, must be maintained. 

b. Off-the-record communications between the presiding ex- 
aminer and members of the agency's staff who participate in the 
hearing should be governed by the same principles made applicable 
to outside participants by Eecommendation No. 16, adopted by 
the Administrative Conference on June 29, 1962. 



i*- The Assembly of the Conference approved Recommendation No. 19 as it was proposed^: 
by the Committee on Rulemaking except that this paragraph (4.f.) was added by amend- 
ment during the floor discussion. 
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IMPROVEMENT IN THE CONDUCT OF FEDERAL RATE 

PROCEEDINGS 

A Report of the Committee on Rulemaking to the Administrative 
Conference of the United States 

October 2, 1962 

A, INTRODUCTION 

The Committee on Rulemaking has engaged in a study of rate pro- 
ceedings conducted by five Federal regulatory agencies : CAB, FCC, 
FPC, ICC, and the Department of Agriculture. The Committee's 
study has been limited to litigated proceedings involving the valid- 
ity of proposed or existing rates, to the exclusion of charges for 
Government services and subsidy determinations. Detailed reports 
have been prepared for the Conomittee's use dealing with the hand- 
ling of rate proceedings in three agencies : CAB, FPC, and ICC. A 
fourth report, dealing with FCC rate regulation, is in process of 
preparation, but at this time the Committee is relying on less com- 
plete information supplied by FCC and the Department of Agriculture 
concerning their rate proceedings. 

In recent years the regulation of rates by Federal agencies has 
suffered from three major weaknesses: (1) delay in the disposition 
of business, (2) uneven quality of decisions, and (3) lack of co- 
herence and direction. The purpose of this report is to summarize 
various proposals which the Committee on Bulemaking believes would 
improve the speed and effectiveness with which Federal rate agencies 
perform their responsibilities. The recommendations which are sub- 
mitted to the Conference at this time are set forth separately in 
front of this report and are also interspersed through the text of 
the report at relevant points. No attempt has been made to provide 
detailed documentation for proposals which must inevitably remain 
matters of judgment. The table of contents, which is a detailed 
outline of the body of the report, may ,also be useful in facilitating 
access to various portions of the report designed to support par- 
ticular recommendations. 

The recommendations of the Committee are concerned wdth four 
sets of issues: (1) the general nature of the hearing which should 
be accorded in rate cases, (2) methods of reducing the number or 
scope of rate proceedings prior to hearing, (3) methods of improve- 
ing the hearing itself, and (4) methods of improving the decisional 
process. A concluding section discusses broader proposals relating 
to agency personnel, organization, and effective formulation of policy. 

1. Framework of inquiry 

One of the assumptions of this report is that there are no simple 
answers to the problems of delay, quality, and lack of direction. 

75 
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The problem of delay is illustrative. It is tempting to search for the 
causes of delay and to propose their eradication as the solution to the 
problem. The human mind responds eagerly to the notion that some- 
thing or someone is at fault. Thoughtful study, hoAvever, generally 
reveals that delay is not the result of a limited number of speciiic 
-causes, nor of "wrongdoing, but of a slow accretion of numerous pres- 
-sures, many of them closely related to the complexities of the func- 
tions that are being performed. In truth, some of them are inevitable 
in the sense that the bulk of cases, or their individual intricacy, is such 
that they cannot ,be handled with dispatch without a large increase 
in the appropriations or staff of the regulatory body or a slight- 
ing of procedural safeguards. Moreover, "delay" in the sense of 
mere passage of time is not itself necessarily undesirable. An oral 
Clearing, for example, is not likely to be very profitable or expeditious 
if the parties have not had an adequate opportunity to prepare. 
■Similarly, situations sometimes develop in a case in which going 
through the motions of going forward, although it might give the 
impression of "expediting," would result in wasted time and effort. 
In such situations the right kind of delay, applied with judgment, 
may wash out some of the complicating factors and permit the matter 
to be dealt with promptly when it is more ripe for disposition. 

A second assumption is that across-the-board remedies are likely 
to be productive of more mischief than solace unless their probable 
effects are carefully studied in advance. Uniformity and change for 
their own sake are of little or no value; they should be encouraged 
only when it is apparent that common problems would be amenable 
to a common solution. Remedial measures must be based on thorough 
-examination of the agency procedures used in performing substantive 
functions. Since the choice of procedures may be closely tied to sub- 
stantive policies, the substantive problems of ratemaking cannot be 
ignored, 

A third assumption is that any evaluation of administrative pro- 
cedures must rest on a judgment which balances the advantages and 
disadvantages of each proposal. The criteria used by the Commit- 
tee in striking this balance are : (1) the extent to which the procedures 
furthers the accurate selection and determination of relevant facts 
rand issues; (2) the extent to which it furthers the efficient disposition 
of business, in terms of the time, effort and expense to all the partici- 
pants; and (3) the extent to which the procedure, when viewed in 
the light of the statutory objectives, is acceptable to the^agency, the 
;participants, and the general public. 

A final assumption is that suggestions for change must be evaluated 
in terms of the conditions under which the rate process must operate 
and the needs which it must fulfill. Environmental factors which 
may properly influence the choice of procedures include the follow- 
ing: (1) Existing substantive policies under each rate statute should 
TLot be inadvertently or intentionally distorted by procedural changes. 
(2) The inherent limitations on effective economic planning by Gov- 
ernment agencies should not be overlooked. The private businesses 
which are subject to rate regulation cannot be expected to make in- 
vestments or incur risks in an environment of sudden and unpredicta- 
ble changes of regulatory policy. Nor is the agency, isolated from 
■direct political support, always assured of the necessary statutory 
tools or staff required for effective trailbreaking. (3) The volume or 
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complexity of business may also shape procedural arrangements by 
creating needs which can only be met in certain ways. And (4) it 
must be expected that the processes of decision 'will be surrounded by 
procedural safeguards which would not be used in private decision- 
making. Of course, much private participation provides information 
which otherwise would have to be collected at public expense. But 
participation, where public decisions so importantly affect private- 
rights, may well extend beyond the point of useful contribution. In 
our tradition the greater acceptability of techniques which provide 
ample participation to interests which are importantly affected is itself 
an independent value. 

2. Terminology 

In this report the body exercising final decisional authority will 
be referred to as "the agency" and its commissioners or members as^ 
"agency heads" •, all other employees of the agency, except those di- 
rectly involved in the decisional process (hearing examiners, personal 
assistants to agency heads, a separate opinion-writing group respon- 
sible only to the agency heads, etc.) will be included in the term; 
"staff." "Decisional personnel" refers to those groups listed above^ 
who are directly involved in the decisional process. 

The private or public bodies whose rates are subject to regulation- 
will be referred to as "regulated entities" and the persons who utilize 
their services (whether shippers, passengers, distributing companies,, 
etc.) as "consumer interests." "Rates" is used in a comprehensive^ 
sense including practices affecting the availability or cost of service. 
The person filing an initial or changed rate will be referred to as "the^ 
rate applicant," and the persons who object to the proposed rate 
"protestants." Proceedings initiated by complaints against existing: 
rates are brought by "complainants" or by the agency against a "re- 
spondent." The term "respondent," which is also used in reference 
to a rate applicant who is attempting to justify a suspended rate^. 
always refers to the proponent of a rate. 

3. The basic elements of statutory rate procedures 

Federal regulatory statutes governing rates invariably require the- 
regulated entities to file and publish their rate schedules in accordance 
with rules prescribed by the agency to which rate functions have been- 
delegated. It is made unlawful to charge any rate other than the- 
published rate. The initiative in filing initial or changed rates, how- 
ever, is retained by the regulated entities, but the statutes require^ 
them to give 30 days' notice to the agency and the public of any 
change in rates. After publication of the rate, informal statements 
asserting its illegality '('"protests") may be filed by competitors or 
consumer interests within a limited period. The agency has the re- 
mainder of the 30-day period in which to determine whether to sus- 
pend the effectiveness of the proposed rate for a stated period pending 
an investigation of its lawfulness. 

In general, the determination whether or not to suspend is a sum- 
mary administrative decision made without a hearing and not subject 
to judicial review. In most agencies the staff investigates the proposed 
rate in the light of the protests and other submitted material and 
makes a recommendation to the agency as to whether the rate should' 
be suspended or allowed to become effective. (In the ICC, however^ 



78 SELECTED REPORTS OF THE ADMINISTRATIVE CONFERENCE 

autliorit;^ to make most suspension determinations has been delegated 
"to a special employee board, the Suspension Board.) If the agency 
<ioes not suspend the rate, there is no hearing at all and the rate 
becomes effective subject to possible future complaint and investiga- 
tion at the initiative of competitors or consumer interests. (The ICC, 
however, often initiates an investigation without suspension. If the 
rate is suspended, however, its effectiveness is postponed for a stated 
period (varying from 3 months in FCC to 7 months in ICC) and an 
investigation instituted to determine its lawfulness.) In this rate in- 
vestigation, in which the lawfulness of the rate is decided on the basis 
of a record after a formal hearing, the rate applicant or respondent 
has the burden of proving that the rate is lawful. If the formal in- 
vestigation is not completed during the suspension period, the rate 
becomes effective nevertheless. . In most instances there is stautory 
authority for reparation or refund of charges later found to be unlaw- 
ful, but in some instances there is not. Formal rate proceedings in- 
rstituted by suspension of a proposed rate will be referred to as "sus- 
pension cases." 

In addition to "suspension cases," the other major procedural form 
in which rate issues may arise is by complaint. The agency, on its 
•own motion or on complaint of competitors, consumer interests, or 
public bodies, may initiate a formal proceeding to determine the law- 
fulness of existing rates. In these cases the burden of proof is on the 
agency or complainant to show that the rate is unlawful and repara- 
tion or ref mid of excessive charges is less likely to be available. While 
in a suspension case the agency may merely disallow the proposed 
rate, leaving the existing rate in effect, in a complaint case the agency 
must itself fix a lawful rate for the future if it finds the existing 
rate unlawful. Authority to compel higher rates may or may not be 
given to the particular agency ; but low^er rates may always be ordered 
if existing rates are found to be excessive. Rate questions, of course, 
may also arise and be litigated in licensing cases involving the certifica- 
tion of new authority or new facilities. 

In general, the substantive standard for existing and proposed rates, 
in suspension cases as well as complaint cases, is that they be "just 
and reasonable." In addition to the general proscription of rates 
which are not "just and reasonable," the statutes prohibit discrimina- 
tory rates of various types. Methods for deterniining when a rate 
is "just and reasonable" ordinarily are not prescribed by statute, al- 
though Congress may list various factors wliich should be considered 
T)y the agency. Since the listed factors, as in the National Transpor- 
tation Policy that the ICC is to follow, often are vague and contradic- 
tory, they do not provide sure guidance. In practice, such certainty 
as IS to be found must be discovered in the gradual accretion of agency 
■decisions and rules, as modified by occasional judicial decisions or stat- 
utory amendments. The zone of "reasonableness" is usually sufficiently 
broad so that the agency has broad discretion to fix the rate at any 
point within certain limits. 
4. Types of rate proceedings and their significant differences 

While this report considers rate proceedings as a homogeneous group, 
for some procedural purposes it Is useful or desirable to distinguish 
different types of rate proceedings. One method of classification, the 
procedural form in which the case arises (i.e. whether by suspension or 
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complaint) has already been mentioned. Although the general han- 
dling of suspension and complaint cases is similar, the different lo- 
' -cation of the burden of proof is a significant difference in all agencies 
-and other differences may exist in a particular agency. 

A second characteristic that often has procedural implications turns 
on the number of rates and parties which are involved. If a single 
rate of a single company is involved, the scope of the proceeding is 
likely to be limited ; when the entire rate structure of a company op- 
erating in a substantial area is at issue, or the rate of a group of regu- 
lated firms, the case has larger dimensions and more parties ; and the 
extreme case is a massive proceeding involving the entire rate struc- 
ture of a group of companies in a substantial area. Rulemaking tech- 
niques of investigation and consultation sometimes may properly be 
substituted for adjudicatory hearings in the last situation. 

A third characteristic which may have important consequences 
t;Ums on whether the regulated entities are being ordered to reduce 
or to increase their rates. In regulation of maximum rates, as in 
FPO pipeline regulation or FCC telephone regulation, the rate agency 
places a ceiling on higher rates or orders a decrease in existing rates; 
in minimum rate regulation, on the other hand, the rate agency, as in 
ICC regulation of intermodal rate adjustments, establishes a floor 
below which rates cannot gravitate. Individualized determinations 
on the basis of a record after a hearing having many adjudicatory 
characteristics have in the past been thought to be required when an 
agency was fixing maximum rates, since a rate set at too low a level 
would result in confiscation of private property. Although it is cus- 
tomary to provide the same type of hearing in cases involving mini- 
mum rates, this constitutional argument is not applicable. It would 
seem that losses resulting from competitive forces are not entitled to 
•constitutional protection; their prevention must rest on statutory 
grounds. The desirability of more elaborate procedures in minimum 
rate cases stems from the importance of providing protection and par- 
ticipation to the interests that are adversely affected by orders estab- 
lishing rate floors — the desire of competitors to engage in rate competi- 
tion and of consumers to pay a lower rate. 

A final characteristic which may have important effects on the han- 
dling of rate cases is the volume of cases and the relative urgency of 
prompt decision. Procedures which may be appropriate in handling 
the rates filed by one interstate telephone company ( A.T. & T.) or by 11 
trunkline air carriers may not operate with the same efficiency when 
applied to the hundreds of thousands of tariffs filed by the many car- 
riers subject to ICC jurisdiction. Similarly, the average complexity 
of rate cases may necessitate different treatment. Although the FPC 
disposes of about 20 to 30 pipeline rate cases each year, each case is a 
large and complicated proceeding. At the ICC, on the other hand, 
about 500 rate cases are decided on the merits each year, and they vary 
enormously in complexity from quite simple proceedings to among the 
most complicated litigations of any kind. 

These and other differences will be considered at various points in 
this report; but a word of caution at the outset may offset any tendency 
toward undue generalization arising from the fact that most of the 
ensuing discussion deals with rate proceedings in general. 
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B. THE NATURE OF THE HEARING ACCORDED IN 

RATE CASES 

A central issue is the nature of the hearing that should be accorded 
in rate cases. At one extreme is the position that rate determinations 
should be made through the use of highly judicialized procedures on- 
the prototype of the common-law trial. At the other extreme is the 
view that summary administrative determinations ("rate-making by 
fiat") is the best method of fixing rates. The Conmiittee, which has 
not found this controversy between abstract notions of procedure very 
enlightening, rejects both extreme positions in favor of a middle- 
ground between the two. 

The rejection of completely judicialized procedures is based on the 
conclusion that most rate cases differ so substantially from those for 
which the methods of the common-law trial were devised that a degree 
of departure from trial-type procedures is required. Among the ma- 
jor differences are the following: (1) The essentially public nature' 
of most rate cases makes it undesirable that the outcome should turn^ 
solely on the private desires and interests of the parties. (2) The typ- 
ical rate case does not involve controverted questions of fact on which. 
credibility of witnesses is important, but requires the decider to aj)ply 
an often vague judgment having policy implications to conclusions 
drawn from a mass of factual data which itself, as distingiushed from! 
the conclusions drawn from it, may not be in dispute. (3) The num- 
ber of parties and issues is generally much larger and their interest in 
the result varies considerably. Staff participation in the hearing may 
be required in order to assure that all facets of the problem, not merely 
those favoring the groups participating in the hearing, are brought 
out. And (4), the heavy volume of cases and the limited attention 
which the ultimate deciders — the agency heads — can give an individ- 
ual case require further departures from judicialized procedures. Pro- 
cedures must be designed to present the case in an intelligible and 
manageable form to the agency heads, and in preparing final decisions 
the agency must place extensive reliance on subordinates. 

At the other extreme, it is sometimes suggested that the type of 
managerial discretion involved in rate fixing, and the elusiveness of 
the factors entering into this judgment, call for the exercise of sum- 
mary discretionary power. The process of determining the lawfulness 
of rates, under this approach, would be handled in much the same- 
manner as the agencies presently handle the determination of whether 
a newly filed rate should be suspended : an administrative determina- 
tion made in expeditious and summary fashion on the basis of written 
materials submitted by the parties and without a hearing, without is- 
suance of an opinion purporting to state the reasons for decision, and" 
without opportunity for further administrative or any judicial review, - 
This approach is rejected on several grounds: (1) The participation 
of the parties relieves the agency of much work and contributes to an 
accurate and informed disposition. (2) The conversion of rate deter- 
minations into an arbitrary function would eliminate any opportu- 
nity for judicial review. Although occasionally abused, judicial sur- 
veillance of rate determinations reminds the agency of its limited 
jurisdiction and outlook and brings factors of broader nature to its con- 
sideration. (3) Even if the use of more elaborate procedures impeded 
the most efficient exercise of rate-making judgment (a point which is- 
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-^questionable at best) , the exercise of fundamental powers in cameTa is 
not tolerable to the affected parties and the general public. And (4), 
while the Committee has not been limited by present statutory provi- 
sions, it notes that a determination on the basis of a record is almost 
universally required in litigated rate proceedings in this country. 
Indeed, the abolition of such a hearing iii maximum rates cases would 
raise constitutional questions of procedural and substantive due 
process. 

L Continued reliance on hearing examiners in rate cases 

Criticism has frequently been leveled at the alleged "over-judiciali- 
zation" of administrative proceedings. Suggestions have been made 
that in complicated cases, such as rate proceedings involving the appli- 
cation of law and policy to complex economic data, less use should be 
made of trial-type hearings and more reliance should be placed upon 
:administrative investigations by the agency staff. The argument is 
that better results could be achieved more expeditiously in such pro- 
ceedings if party participation was limited and the open hearing pre- 
isided over by an independent hearing examiner was eliminated. Un- 
der this approach, the private parties would submit written materials 
in response to an agency request, followed by an ex parte investigation 
"by the agency staff. The staff would then draft a tentative decision 
for the agency, based not only upon such written materials but also 
upon any other data and information gathered by staff. Following 
the issuance of such a tentative decision, the parties would be provided 
"with a limited opportunity for rebuttal of "noticed facts" and for 
^cross-examination. Thereafter, briefs would be submitted to the 
agency which would then issue its final decision. 

Several elements of this procedural package, particularly the reli- 
ance on written materials, will be considered favorably at a later 
point. The basic issue hei'e is whether it is desirable, on balance, to ad- 
here to and improve in rate cases the hearing examiner system as devel- 
-oped under the Administrative Pi-ocedure Act, or whether instead 
there should be a shift to a different approach, in which party partici- 
pation would be more limited and the agency staff would dominate the 
process. Should the hearing examiner control the building of the 
record and perform the vital task of analyzing the relevant data and 
putting the case in focus in an initial decision ? 

The arguments advanced in favor of reliance on the staff to gather 
the relevant information and formulate proposals for final decision 
by agency heads stress the following views : (1) that a staff team of ex- 
perts, reflecting different types of specialized knowledge of expertise, 
can do a more effective and a more expeditious job in such complex 
and technical cases than an individual hearing examiner; (2) that 
staff-formulated initial decisions are more likely to be responsive to 
;agency policy and to be internally consistent; and (3) that the use of 
judicialized procedures, with emphasis on the testimonial process, is 
not geared to the needs of complicated cases involving the application 
■of law and policy to complex economic and social facts. 

This Committee has concluded, however, that the most desirable sol- 
ution to this problem lies in continued adherence to the hearing ex- 
aminer system as developed under the Administrative Procedure Act, 
but with modifications and improvements designed to render that sys- 
tem more effective. In arriving at this basic conclusion we are im- 
pressed with the following considerations : 
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(1) At some point before the agency signs and issues a final deci- 
sion in a major, contested case, a job must be done somewhere in the 
agency (whether by one person or a combination of persons) of pre- 
paring a truly cai'eful, comprehensive and useful analysis of all the 
substantial issues in the case, based upon a careful study of the record 
and briefs. The Committee is convinced that an independent hearing 
examiner, who has presided over and lived with the case from the 
beginning, is the most qualified person to perform this analytical job. 
Experience indicates that the issuance of a comprehensive and weU- 
reasoned initial decision by a presiding examiner frequently results 
in some of the controverted issues being eliminated before the case 
comes to the Commission on the exceptions, while the remaining issues,, 
as a result of the initial decision and the exceptions to it, have been. 
reduced to more manageable proportions by the time the case reaches 
the Commission. 

(2) The important contribution which can and should be made by 
the staff's team of tecl-mical and legal experts should be made through 
positions taken in open hearing, where their views are made known to 
all the parties and are subject to testing and evaluation on the same 
terms as the positions advanced by the pri^^ate parties. The correct 
answers to these complex problems are not locked somewhere in the 
minds and experience of staff personnel in a form which does not lend 
itself to presentation in open hearing or in the briefs — or in a form 
which could not be intelligently understood or analyzed by anyone 
else if it wei'e so presented. The Committee is convinced that tlie 
ability of the agency to ultimately arrive at a reasonable, effective and 
fair decision, consistent with the public interest, will be greatly en- 
hanced if the positions of all parties, including that of agency staff,. 
have been fully presented as part of the open hearing and decisional 
process, with full opportunity to investigate, test, and meet those 
positions prior to the time when the case reaches the point of final 
decision by the agency. In addition, where the open hearing is dis- 
pensed with, the agency does not have the benefit of the full contribu- 
tion which the interested parties can make to the resolution of the 
case. In a major contested case the interplay of the conflicting private 
parities and of the staff in open hearing, each having a different role 
to perform, produces useful and desirable results, in marshalling the 
data and considerations necessary for a wise decision. 

(3) The basic reasons which supported the emphasis in the Ad- 
ministrative Procedure Act on the role of the hearing examiner in 
agency decisions remain important today. Procedures which allow 
staff members to conduct ex parte investigations, render tentative deci- 
sions, and then advise the agency heads with respect to the final deci- 
sion would tend to be arbitrary in fact as well as appearance. Use 
of the independent hearing examiner protects against one-sided, 
biased, or arbitrary staff determinations and eliminates the appear- 
ance or actuality of unfairness. A more limited role for the staff at 
the hearing stage also makes it easier to justify staff advice to the^ 
agency heads at the decisional stage, where staff assistance is more 
essential. And whether or not a staff investigation and tentative deci- 
sion would produce more accurate decisions with less time and expense,, 
which we doubt, such a procedure would not be acceptable to the regu- 
lated firms and consumers who would be primarily affected. 

^ (4)^ Agency policies should be made known in'their published deci- 
sions in specific cases, and by general rulemaking. When and to the-. 
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extent that such policies are clearly discernible from such published 
agency documents, the presiding examiner should have no greater dif- 
ficulty in understanding and applying such policies than would be en- 
countered by the agency staff. The Committee notes, in this connec- 
tion, that it is not uncommon to find that the position adopted and 
espoused by the agency staff on certain issues in contested rate proceed- 
ings is frequently not the position ultimately adopted by the agency. 

(5) It is recognized that much needs to be done to insure that the 
caliber of the hearing examiner corps in the major agencies will be 
at the highest possible level, and the Committee on Personnel is ad- 
dressing itself to this problem. However, it is concluded that, as a 
practical matter, the longrun possibilities of improving the average' 
caliber and performance of hearing examiners and of retaining in 
the government service veteran hearing examiners of high quality 
are substantially greater than would appear to be possible at the staff 
level. Kecruitment and retention problems are much less severe with 
hearing examiners than with the professional personnel of the staff; 
and prospective increases in examiners' salaries are likely to widen 
the gap. Thus a greater emphasis on staff control cannot be justified 
solely on the ground that, if administered by wise and able people, it 
would produce beneficient results; procedures must be designed to 
do the job with the men of average parts who are likely to be avail- 
able. A really able staff will find ample leeway within present pro- 
cedures to make a major contribution to the proper resolution of liti- 
gated rate cases. The views of an effective staff are likely to be ac- 
corded considerable deference by agency heads in deciding individual 
cases. Moreover, the occasional difficulties of case-by-case adjudica- 
tion may be avoided by imaginative use of general rulemaking or 
aggressive lise of the discretionary powers to initiate proceedings or to 
suspend rate filings. 

For the reasons outlined above, the Committee concludes that the 
existing reliance on hearing examiners in supervising the building of 
a record and preparing an initial decision should be continued. This 
does not mean, however, that all elements of present rate procedures 
should remain unchanged. Nor does it mean that present agency dis- 
cretion to omit the intermediate decision procedure m rate cases should 
be abolished or that strenuous efforts to improve the general level of 
hearing examiner performance should not be made. The remainder of 
this report will deal with these and other proposals for improvement 
of the existing system. 

2, Need for vigorous staff participation in rate cases 

In rate proceedings of general importance, the agency staff should 
participate actively throughout various stages. 

a. Staff participation prior to hearing. Staff investigations and 
recommendations with respect to suspension of changed rates give the 
staff an important role in suspension determinations: Similarly, 
initiation of formal proceedings, either by suspension or by complaint, 
usually follows a staff recommendation. This participation is essen- 
tial in order to inform the agency heads, who cannot have the time and 
specialized training to act on these matters without expert advice. 
It also allows the staff, under the supervision of the agency heads, 
to plan the development of the agency's work and to influence the tim- 
ing and scope of its caseload. Vigorous staff participation in the early 
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stages of a rate case also allows the staff, again under agency super- 
vision, to encourage settlement of rate cases, since the important role 
of the staff in the initiation of cases and the presentation of positions 
for agency consideration gives the staff* the leverage necessary to 
encourage settlenxent of rate cases on the basis of expected resultSj 
with a great saving of public and private resources. 

b. Staif participation at the hearing. Several fundamental con- 
siderations support a general rule that staff should participate in the 
role of a party in the hearing of rate cases. 

(1) Staff participation is needed to develop the record fully. Fre- 
quently no consumer interest is participating in the case, or is not as 
broadly informed as the agency staff. Moreover, all parties, other 
than the staff, participate in a hearing for the sole purpose of rep- 
resenting their own private interest. For example, in a rate hearing 
a shipper is interested in lower rates to reduce his costs, and the car- 
rier is usually interested in higher rates in order to maximize his 
revenues. The staff, which has no private or pecuniary interest in the 
outcome, is the only party free to examine the rate from an overall 
industry as well as a consumer standpoint. Furthermore, a carrier, 
or other interested persons who are parties to a proceeding, may ap- 
pear in only a few cases during the course of a year and therefore 
may not be fully aware of the type of evidence that an agency needs 
in making its decision. On the other hand, the staff, which in many 
agencies participates in all cases, is familiar with the kind and type of 
evidence the agency seeks. In brief, the staff has an expertise and a 
degree of objectivity which cannot be duplicated by any other party 
in a hearing. For these reasons vigorous staff participation in a hear- 
ing is highly desirable if the agency is to decide a case on a full and 
complete record. 

The hearing examiner cannot perform alone the function of ade- 
quate development of the record. In the first place, an examiner 
must be impartial and judicial to an extent which in many instances 
would not permit him to conduct effective cross-examination of wit- 
nesses. The examiner's role should be basically that of probing and 
exploring the data and positions of the parties rather than that of 
presenting an affirmative case and permitting it to be tested through 
cross-examination and rebuttal by other parties to the proceeding. 
Indeed, in certain cases the staff, due to the lack of effective opposi- 
tion to a proposal, may be called on to play the role of devil's advo- 
cate — surely a role not suited to the examiner. Secondly, the staff 
which participates in all cases is able to develop a consistent approach 
to the whole area of regulation, whereas the nature and extent of the 
examiner's activities generally result in the examiner having a more 
individualistic view of a small group of cases. 

(2) The presentation of the staff views and contentions in open 
hearing is preferable from the standpoint of fair play and contributes 
to an accurate and informed initial and final decision. The testing 
of the staff views during the hearing encourages accuracy on the part 
of the staff and informs the deciders concerning the weight to give 
those views. The parties are enabled to meet the considerations which 
are advanced against them. The important issues are thus defined 
and clarified. The combination of having the staff views proposed 
in the hearing of the case, and having an initial decision by the exam- 
iner after consideration of the evidence and arguments of all the 
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parties, provides a fair balance and reconciliation between the public 
interest and the private interests of the parties. 

c* Nature of staff participation. Although it is inevitable that 
the staff to a degree will become merely another adversary party to 
the proceeding, this tendency should be minimized. The staff can 
make its distinctive and essential contribution if instead of advocating 
one definitive "position" on all issues it adheres to the primary objec- 
tive of providing an adequate record for agency decisions. This 
may often mean that where the staff concludes that alternative ap- 
proaches are acceptable, and where it finds no clear-cut choice in 
either direction, the staff will concentrate upon fully illuminating 
such alternatives and their factual and policy implications, so that 
the agency may make the proper choice in applying its own policies. 
In short, the role of staff, in keeping w^ith its lack of pecuniary interest 
in the result, should be to enlighten and clarify in a disinterested 
fashion ; it need not, like the conventional adversary, advocate to the 
hilt a single definitive solution of each issue. 

Slavish adherence to the rule of participation is, of course, un- 
necessary. The responsible staff supervisor should have authority 
to withhold staff participation where circumstances show that the 
other parties to the proceeding will fully develop the record. It 
should also be possible under some circumstances to have partial 
participation, such as participation in the hearing phase but not in 
briefing* or oral argument, and vice versa. Full participation on less 
than all of the issues should also be permitted when there are good 
reasons therefor. These considerations are especially .applicable to 
ICC rate proceedings, which are so numerous that staff participation 
in all cases would require a tremendous expansion in personnel. How- 
ever, use of professional staff in major rate cases at the ICC would 
be a desirable innovation. 

Supervision over the positions to be taken by the staff is also of 
prime importance, in order to assure a consistent position in similar 
cases. This has not always been accomplished and the staff position 
has sometimes been determined by the individual employees assigned 
to the particular case. Where this occurs one of the principal advan- 
tages of participation by an expert staff is lost. In addition, a high 
staff official should determine which staff members should be assigned 
to a case to assure that the most competent and experienced person- 
nel are assigned to the more important cases. In fact, in particular 
cases the effective development of a staff position may call for the 
hiring of specialists and experts on a temporary or consulting basis 
to use as witnesses in the hearing. 

The staff, in the hearing, should reach its conclusions at the earliest 
possible time. In the past there have been a number of complaints 
that in proceedings at FPC and CAB the staff fails to reveal its posi- 
tion until late in the hearing, thus hampering the carrier and inter- 
venors in the preparation of their cases and raising questions of basic 
fairness. The staff defends this practice by asserting that as an 
impartial and objective party it wishes to consider all of the evidence 
before taking a position. In the opinion of the Committee this 
wrongly tends to turn the role of the staff into one similar to that 
of the examiner. As an aid to the parties, the examiner and the 
agency, the staff can play a more useful and vital role by taking a 
position at the same time as other parties. Indeed, in certain types 

20-101^63^ 7 
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of proceedings, especially when a rate applicant has submitted de- 
tailed information in support of his proposal, it is possible that the 
most effective and useful staff contribution could be made by having 
the staff exhibits and statement of position precede those of the other 
parties. 

As previously stated, the Committee recommends that the staff take 
a position on the issues presented at the earliest possible time. How- 
ever, this should not preclude the staff from changing its position 
after the conclusion of the hearing, if the facts developed at the hear- 
ing warrant the change. Nor is it intended to suggest that the staff 
"position" should be drawn in the black-and-white terms characteris- 
tic of adversary litigants ; it is preferable for the staff to ilhiminate 
the dark comers of the case and to explore the premises and implica- 
tions of alternative solutions. To prevent the staff from changing its 
position would substantially defeat the whole puq^ose of the staff's 
participation in the hearing. It is important, however, that changes 
in position should be made only after adequate notice to other parties, 
and that other parties have opportunity, if necessary, to counter by 
evidence or argument. 

3. The ideal of the continuous hearing 

The defects which have contributed to delay and ineffectiveness in 
the hearing of major rate cases include: (1) The practice of trial by 
surprise, under which the parties commonly do not know the entire 
case they will have to meet until late in the hearing. (2) The prac- 
tice of trial by stages, with the direct evidence and cross-examination 
of each party presented in separate phases, each followed by a lengthy 
recess. (3) Lack of adequate advance preparation for hearing by all 
participants: private parties, staff, and hearing examiner. (4) The 
failure to identify at the outset the critical issues aud to organize the 
procedural handling of the case in order to resolve those issues quickly 
and accurately. And (5), an aimless and diffused hearing, producing 
a record which fails to provide an adequate basis for an informed 
decision despite its massive size; 

In many of the more complicated Federal rate proceedings a "hear- 
ing by interludes" has become customary. At the opening session the 
rate applicant presents his direct testimony and exhibits and then the 
hearing is recessed for a lengthy period to allow the staff and the other 
parties to prepare for cross-examination. Substantial recesses take 
place between subsequent shifts from one party to another or from 
direct to cross-examination. Even though the total days of axitual 
hearing may be relatively few in number, the * 'hearing by interludes" 
usually extends over the better part of a year or longer. 

The Committee is convinced that this leisurely approach is unjusti- 
fied in rate cases. Unlike hotly contested licensing cases, in which 
there is usually one or more parties whose major interest is to delay the 
grant of any new certificates, all of the parties to the typical rate case 
have an interest in an early decision. The rate applicant would like 
the rate to become effective prior to the suspension period or, if that 
is not possible, protect himself from refunds or reparations once the 
rate has become effective. The competitors and consumer interests 
who are contesting the rate do not stand to gain by delaying tactics, 
since the rate normally will become effective at the end of the suspen- 
sion period. 
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What is needed is a complete uprooting of the "hearing by inter- 
ludes" approach and the substitution of an ideal of a continuous 
hearing uninterrupted by lengthy recesses. Experience has demon- 
strated that this is feasible as well as desirable in even the most com- 
plex rate procedings if combined with the following measures : 

(1) The early submission in written form of the direct case of the 
party having the burden of proof. There is no reason why the rate 
applicant in a suspension case, for example, cannot distribute the pre- 
pared testimony and exhibits in support of his rate at an early date. 
The rate should not have been filed without some assurance that it 
could be justified if protested. The relevant information is in the 
control of the rate applicant, and submission in written form is not 
troublesome because the witnesses' testimony must be prepared under 
the supervision of the lawyer in any event and most of the witnesses 
are professionals or experts testifying on the inferences to be drawn 
from generally undisputed facts, 

(2) The other parties to the case, including the staff, should also 
submit their direct testimony and exhibits in written form in advance 
of the date set for hearing. In simpler types of cases it is desirable 
that all of the parties exchange their direct testimony on the same 
date ; in more complicated cases the party having the burden of proof 
should precede the other parties by a period of from 30 to 90 days. 
Rebuttal evidence should also be exchanged prior to the date set for 
the hearing. 

(3) The advance exchange of written evidence provides the basis 
not only for negotiated settlement but for the effective use of con- 
ference techniques. Special procedural arrangements, full exchange 
of relevant information, stipulation of facts, identification of con- 
tested issues for hearing, and the like, should be completed prior to 
hearing under the supervision of the hearing examiner assigned to the 
case. Early assignment of the hearing examiner, and an oppor- 
tunity on his part to address his attention to the case, are^also required. 

(4) The hearing itself should be devoted to cross-examination and 
re-direct. Advance exchange of written evidence makes it possible 
for the parties to be prepared for a session limited to cross-examina- 
tion. Since the issues are clearer, a more adequate record results and 
the hearing may be shorter. The hearing examiner is better able 
promptly to prepare a useful initial decision. Of course, careful 
control must be exercised to assure adequate preparation by the 
parties and to prevent the submission of direct evidence under the 
guise of re-direct. In rate cases of the simplest type, as in many of 
the cases now handled by modified procedure in the ICC, the oral 
hearing may prove unnecessary because the parties are satisfied with 
their written submissions. 

C. REDUCING THE NUMBER OR SCOPE OP RATE 
PROCEEDINGS PRIOR TO HEARING 

1. Early submission of detailed data in support of a new rate^ 
filing 

Several agencies (CAB, FCC, and FPC) have made effective use 
of rules requiring the proponent of a changed rate to submit detailed 
information in support of the new rate along with the rate filing. In 
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FPC the required information when a pipeline files a rate increase 
approximates the case-in-chief which is required to justify the rate 
in a subsequent formal proceeding. The advantages of detailed fil- 
ing requirements are: (1) Frivolous rate changes are discouraged be- 
cause of the cost and inconvenience of preparing a supporting case. 
(2) The information submitted enables the staff to make a much more 
intelligent recommendation to the agency as to whether the rate should 
be suspended. ^ ■ Availability of more complete information is likely to 
reduce the total number of formal rate investigations, since the natural 
tendency to suspend w^hen' in doubt on the basis of incomplete infor- 
mation will not be operative. Rates which will be upheld after formal 
proceedings may often become effective without suspension. (3) If 
staff analysis of the proposed rate indicates that it is acceptable 
except for several particulars, informal negotiation with company 
representatives may lead to the substitution of a completely acceptable 
filing, thus making formal action unnecessary. (4) In case the rate 
is suspended and investigated, the' availability at an early date of 
detailed information makes it possible for the staff and the protes- 
tants to prepare for an early hearing. And (5) the progress of the 
entire case may be expedited because the hearing examiner is enabled 
to convene a prehearing conference which has some chance of simpli- 
fying the case or leading to settlement. 
^ Opposing considerations which may have force in particular situa- 
tions are: (1) the heavy volume of rate filings received by an agency 
such as the ICC, necessitating careful limitation of any detailed filing 
requirements to inajor competitive rate adjustments; (2) a tendency 
toward rigidification of the rate structure if filing requirements are 
too onerous; and (3) the waste involved in submitting duplicate sets 
of materials if the staff, because of its workload problems, is unable 
promptly to process the filing so that the rate applicant niust submit 
new material at a subsequent formal investigation. These are difficul- 
ties that can be avoided if filing requirements are carefully framed, 
and the Committee is impressed with the potential usefulness of this . 
approach. 

2. Improved exercise of the suspension povi^er 

The discretionary power of the agency, usually upon staff recom- 
mendation, to suspend a changed rate is the necessary counterbalance 
to the initiative to file new rates possessed by the regulated firms. The 
suspension determination is an extremely vital part of the ratemaking 
process ; in many instances it is decisive of the life or death of the new 
rate. In a majority of cases, particularly in CAB and ICC, the pro- 
ponent of a rate will not attempt to justify it in a formal rate inves- 
tigation and the suspension determination thus becomes a final deter- 
mination; in other instances, the agency's final decision after formal 
proceedings coincides with the summary initial suspension determina- 
tion. It seems clear, therefore, that suspension actions should be made 
•on the basis of accurate and adequate information. In most agencies 
this need is met by intensive filing requirements prescribed for signifi- 
•cant rate adjustments, supplemented by a staff investigation. In the 
ICC, where detailed information is only rarely supplied by the rate 
applicant and the staff of the Suspension Board is under great work- 
load pressure,, there are indications that, accurate arid full information 
is not available to the Suspension Board in many cases. 
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Effective use of the suspension power has three principal advan- 
tages: (1) E-egnlatory purposes are served if bad rates are suspended 
and good i^ates allowed to go into effect without formal contest. (2) 
The number of formal investigations is likely to be reduced if accu- 
rate suspension decisions are rendered, since unmeritorious filings will 
be discrouraged and legitimate filings will not be set down for formal 
investigation merely because the agency lacks information from which, 
to determine whether or not the rate is lawful. Again, there is strong 
evidence that many formal investigations are instituted at the IOC 
because the Suspension Board, lacking sufficient or correct informa- 
tion, is unable to determine whether the rate is valid. And (3), the 
agency staff is placed in a pivotal position in which it is given the lever- 
age necessary to encourage settlement of rate, cases and withdrawal of ■ 
unjustified rates. 

The participation of private parties in the suspension determination 
consists primarily of their opportunity to submit required or volun- 
tary information supporting or attacking the proposed rate. This is 
a valuable opportunity which should be preserved. However, the 
nature of the determination and the limited time available for making 
it place severe limits upon the extent of additional party participation 
which can be allowed. 

One factor which renders more difficult the improved exercise of the 
suspension power is the period of time an agency has in which to re- 
view any filed data. The governing statutes generally provide that, 
a changed rate must be filed on at least 30 days' notice, and agency 
rules provide that complaints or protests against such a rate generally 
must be filed within a reasonable time after the filing. If a carrier files 
a rate change on 30 days' statutory notice, the agency in most hi- 
stances has less than 15 days to evaluate all of the data submitted by 
the proponent and protestants of a rate. This is an extremely short 
period of time, particularly in situations where major rate adjust- 
ments are involved. There are several possible solutions to this time 
problem: (1) Obtain an amendment to the statute increasing the stat- 
utory notice period. Although this is the most satisfactory solution 
to the problem, considerable opposition might be expected from the 
regulated industry as well as from Congress. Early attempts by the 
ICC to increase the statutory notice period were always rejected by 
Congress. {2) Decrease the periods for filing protests against a filed 
rate. This solution, however, would seriously affect an. opponent's 
ability to adequately prepare data and information in opposition to a 
rate. (-3) Encourage voluntary filings which will not become effective 
until the end of a period of time longer than the statutory period. In 
order to induce rate applicants to take advantage of this procedure, 
and to accompany their filings with full information in support of the 
proposed rate, the agency should (a) require protestants to file oppos- 
ing statements within the same period of time permitted to them when 
. a rate is filed to become effective at the end of the statutory notice 
period, and (b) provide assurance that the agency will take final action 
on the filing at a reasonable time prior to the effective date. 

3, Encouragement of settlement 

The beneficial aspects of prompt settlement of rate cases are obvious. 
The primary dangers involve the possible sacrifice of the public 
interest in order to avoid formal proceedings or to make a paper 
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record of accomplishment. On balance, the Committee is impressed 
with the possibilities of the use of settlement procedures in connection 
with rate filings and suspensions,* and urges that agencies make more 
extensive use of this technique as a method of reducing the volume of 
formal actions the agency must process as a result of suspension. Of 
course, the agency must make it perfectly clear to all interested persons 
that if complaints are filed against rates accepted after settlement 
negotiations, such complaints will be considered on their merits. 

The necessary conditions for effective use of settlement techniques 
include: (1) submission of detailed information in support of rate 
filings, (2) vigorous staff participation during the early stages of a 
case, (3) the early designation of the presiding examiner and the 
effective use of conference procedures, and (4) the existence of suffi- 
cient guidelines so that a settlement can be built on expectations 
concerning ultimate agency decision. 

4. Restrictions on intervention 

There is no doubt that the presence of a large number of parties 
in a rate case inhibits settlement and complicates the hearing. On the 
other hand, most interveners have a legitimate interest and many of 
them contribute information and argument which assist the agency 
in reaching an accurate resolution of the controversy. The problem 
of frivolous intervention for purposes of delay appears to be much 
more significant in licensing cases than it is in rate cases. Moreover, 
judicial attitudes — rightly or wrongly — are often hostile to agency 
attempts to place strict limits on intervention and the trouble caused 
by reversal and remand niay outweigh any possible saving of time 
at the hearing in that and related cases. 

In any case while avoiding extreme measures, attempts should be 
made to reduce the harm the multiplication of parties can cause. 
The Committee believes that the following measures would be helpful : 
(1) requiring potential intervenors to show that they have a real 
interest in the proceeding as a prerequisite to intervention; (2) lim- 
iting their participation in the proceeding to the protection of the 
interest which entitled them to intervene; and (3) limiting cross- 
examination by intervenors, not only by enforcing the previous point, 
but by empowering hearing examiners to require those having a similar 
interest to utilize a common attorney or to share an allotted time. 

5. Greater availability and use of relevant evidence 

a. Discovery procedures. In most rate cases the relevant data 

is available to the parties either in their own records or in public 
records kept by the rate agency. In general, the parties to contested 
rate proceedings voluntarily exchange upon request the basic data 
which is needed for adequate preparation. Only rarely is it neces- 
sary to seek the issuance of subpoenas duces tecum, A broad discovery 
* practice, such as exists in the Federal courts, is neither necessary to 
obtain information nor desirable from a policy standpoint. There 
are well-grounded fears that the major use to which discovery pro- 
cedures would be put would be harassment and delay. However, 
experimentation with discovery techniques under hearing examiner 
supervision, such as limited use on interrogatories and requests for 
admission of fact, would be desirable. 

b. Development of standardized evidence. A major problem in 
rate procedings is that the standards governing the validity of rates 
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have so many facets and uncertainties that it is often difficult to cur- 
tail the scope of evidence presented. The parties will attempt to in- 
clude materials relevant to all possible agency views, real or imagined, 
and examiners are hard-pressed to restrain this natural impulse. As 
Professor Jones has said, "The voluminous records which result may 
serve only to impede a clear judgment on the most important issues." 

Rate agenices should explore several methods of curtailing the 
material put into the record in rate cases: (1) Further clarification 
of substantive standards would tend to reduce or shape the materials 
relevant to decision; (2) agency specification of materials which were 
considered either particularly helpful or xuihelpful in various types 
of cases would serve much the same function; and (3) development 
of standardized cost evidence which might serve as prima facie proof 
in rate cases in which cost evidence is important would simplify the 
presentation of such evidence, eliminate the need for expensive studies 
in the less important cases, and assist competitors or consumer inter- 
ests in proving the costs of the proponent of a rate. 

The Committee believes that the third approach would be par- 
ticularly helpful in many situations. The CAB has experimented 
with standardized cost evidence in local service cases with promising 
results. The Committee is gratified to note that, since originally 
suggested in the Committee staff director's tentative report discussing 
ICC rate proceedings, the ICC has initiated a rulemakmg proceeding 
in which the development and use of standardized cost evidence will 
be considered. These promising developments are worthy of further 
study and implementation, although, of course, each instance — ^includ- 
ing those already proposed — must be judged on its own merits. 
6. Role of the hearing examiner in shaping preliminary arrange- 
ments 

Prior to hearing a number of important procedural matters must 
be determined : the time at which a case is designated for hearing, 
intervention of parties, consolidation of cases involving related mat- 
ters, severance of issues for separate hearing, requests for subpoenas 
duces tecvmi^ etc. The extent to which hearing examiners participate 
in these matters varies from agency to agency. In the CAB the ex- 
aminer plays a larger role in ruling on these matters than at the FPC ; 
in the ICC the extent of examiner participation depends upon 
whether the question arises before or after the case is assigned to an 
examiner and whether it is assigned for oral hearing or modified pro- 
cedure. The issue is whether greater control by hearing examiners 
over the procedural arrangements preliminary to hearing would im- 
prove their handling. 

The Committee has concluded that this is a matter on which no 
recommendation should be made. Differing practices seem to work 
equally well, and the choice of the most appropriate approach should 
be left to the individual agency. On some matters, such as the in- 
itiation of cases and their designation for hearing, there is a strong 
argument that the staff should play the larger role since it is in a 
better position than the individual hearing examiner to assess work- 
load considerations and the agency's over-all performance of its 
responsibilities. On other matters, such as the scheduling of hearings, 
the exchange of information and written testimony, etc., the hearing 
examiner may be in the best position to intelligently resolve the matter 
after receiving argument from the staff and the private parties. 
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D. IMPROVING THE HEARING PROCESS 

The time devoted to the hearing itself varies from a few hours in 
the simplest rate cases to many days in the most complicated. Usually, 
however, the elapsed time prior to the start of the 'first session and 
during the recesses that commonly interrupt the hearing is much 
greater than that spent in the hearing room, A major objective is to 
reduce the overall time of the hearing, whether in or out of session. 
In addition to delay, the quality of the hearing process requires im- 
provement: more attention to the development of an adequate record 
on the major issues and less proliferation of minor relevancies. An 
earlier and clearer formulation of the issues, dealt with in the pre- 
vious part, will aid in this respect ; but other measures, including an 
improvement in the performance of hearing examiners, are also 
needed. 

1. Expanded use of written evidence 

The practice of preparing direct testimony and exhibits in written 
form and distributing them in advance of the hearing is becoming 
more and more common. Several agencies, including CAB, FPC, 
and IOC, require this procedure in many cases in the order designat- 
ing the case for hearing. In some instances the advance preparation 
of written evidence is limited to the direct case of the party having 
the burden of proof; in others it is extended to the staff and the 
opposing parties. 

Rate cases by their nature are well suited to the use of written 
procedures. The testimony and exhibits which constitute the bulk 
of the record in rate proceedings consist of the views and opinions 
of expert and professional witnesses. The underlying facts are placed 
in the record in the form of detailed exhibits, with an expert testifying 
concerning the manner of preparation of the exhibit, the supporting 
rationale, and the inferences which he believes should be drawn from 
it. Wliile there may be factual disputes (how much natural gas is 
conta;ined in a particular geologic formation ? How much traffic will 
be developed under a particular rate? etc.), the resolution of these 
factual issues is likely to rest on the acceptance of the judgment of 
one expert rather than another. Credibility in the usual sense of 
conflictmg stories as to factual occurrences is rarely involved. Al- 
though cross-examination of the expert witnesses is often helpful or 
necessary, it is virtually impossible for one party to establish his own 
direct case by cross-examination of another party's witnesses. An 
expert witness will occasionally admit specific weaknesses in his analy- 
sis, or qualify his conclusions, but he will shortly be out of a job 
if he fails to stick to the story which, in cooperation with the attorney, 
he has prepared in advance. The major purpose of cross-examination 
is not to reduce such a witness to a shattered hulk hj the admission 
of error, but to explore all of the considerations entering into what 
must remain a matter of judgment. 

Effective participation in a case of this nature requires the attorneys 
for the staff and the private parties to prepare their witnesses and 
exhibits in advance. The requirement that an expert's story be put 
in written form when exhibits are prepared is an insignificant burden 
and results in more precise and informative testimony. Attorneys 
dislike the idea of an advance exchange of the case-in-chief of all 
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parties prior to embarking upon cross-examination, either 'because the 
procedure is unfamiliar or because it reduces the element of surprise 
which they traditionally regard as an important tool-of -trade in ad- 
versary proceedings. Even in court proceedings, however, the cur- 
rent trend is to reduce the factor of surprise through such devices as 
discovery and pre-trial procedures. In rate proceedings before a 
regulatory body the element of surprise has no proper place and its 
elimination is in the public interest. 

The benefits are manifold ; (1) exchange of written evidence facili- 
tates settlement techniques in situations in which there is staff partici- 
pation; (2) the hearing examiner, after studying the direct evidence 
of the parties prior to hearing, can participate in the case in an intel- 
ligent fashion, leading to more effective use of conference techniques 
and more informed rulings at the hearing; (3) in a substantial num- 
ber of cases, particularly those of less moment, the parties may be 
satisfied with their written presentations, and an oral hearing becomes 
unnecessary; and (4) the efforts of the parties at the oral hearing, if 
one is necessary, are confined to clarifying the major issues through 
informed cross-examination. Properly handled, written procedures 
should result in a more adequate record being produced in a shorter 
space of time. 

The objections to the use of written evidence take several forms : 
(1) Attorneys who are unfamiliar with the advance preparation of 
testimony and exhibits initially object to this procedure, but their 
hostility ameliorates as they acquire experience in its use. Today 
there are a number of experienced practitioners who advocate greater 
reliance on prepared testimony. (2) If the hearing date is signifi- 
cantly delayed, the written submissions may become obsolete or the 
affiants may be temporarily unavailable. This is a genuine problem 
which requires that the hearing take place shortly after the exchange 
of written evidence has been completed. (3) Some attorneys will at- 
tempt to undermine the usefulness of prepared testimony by holding 
back major elements of their case in order to surprise their opponents 
on re- direct. To the extent that this is permitted by the hearing 
examiner, the utility of written procedures is destroyed. The remedy 
is apparent: it must be made clear to attorneys that inadequate pre- 
pared testimony cannot be supplemented (and the opposition sur- 
prised) by a later attempt to cover the same matter on re-direct. (4) 
A related abuse of written procedures, the tendency of attorneys to 
"can" testimony in an overly general or argumentative manner, may 
also be controlled by prudent rulings of the j^residing examiner. If 
the examiner is lax, the time spent in whittling away the impropei 
surplusage from prepared statements may outweigh any benefits 
derived from their use. (5) Failure to exchange or study written 
evidence at an early point may limit the usefulness of written proce- 
dures. The exchange of written evidence can only achieve maximum 
effectiveness if all the parties, including the staff, carefully study the 
distributed material in advance of the prehearing conferences. The 
subsequent oral hearing may then be devoted almost entirely to cross- 
examination. If an appropriate period has been provided in which 
to study the written evidence, the examiner should expect everyone 
to be fully prepared to go forward on the date set. Excuses from 
private parties of conflicting engagements or lack of time should be 
dealt with firml}^ since the convenience of the attorneys cannot be the 
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controlling factor. Excuses from agency staff should be treated simi- 
larly, since the case should not have been designated for hearing unless 
.the staff was in a position to work on the case. (6) Some attorneys 
argue that written procedures may lead to delays because the advance 
look at direct testimony allows the opposition more time to develop 
more questions for cross-examination. In contested licensing cases in 
which one party desires to delay the issuance of any certificate, ex- 
aminers find it difficult to keep repetitive cross-examination under 
proper control. In rate proceedings, however, the delay motive is 
usually absent, and the opportunity for advance study serves its pur- 
pose of producing a more informative exchange of views at the 
hearing. 

The Committee has concluded that maximum use of written evi- 
dence should 'be encouraged. There has been sufficient experience 
and success with written evidence in rate proceedings to justify a 
further shift away from the live testimonial process. The potential 
difficulties of written procedures may be controlled or eliminated by 
careful handling; and the original hostility to them of some attorneys 
and examiners has diminished as experience in their use has been 
acquired. This does not mean that the oral hearing will atrophy — 
cross-examination will still be required in most cases. But it does 
mean (1) that trial by surprise will vanish from rate proceedings, 

(2) that the opportunity for advance study will result in a more 
informative exchange of views both at the prehearing conferences 
and at the hearing itself, (S) that the oral hearing will be shorter and 
more usef-ul, and (4) that the "hearing by interludes" will become 
an extraordinary rather than an everyday occurrence. The normal 
pattern should be a hearing without recesses that is largely if not 
entirely devoted to cross-examination of materials exchanged in 
advance. 

2. More effective use of conference procedures 

There has been a great deal of uncritical discussion for and against 
the wider use of "prehearing conferences". Some people regard a 
prehearing conference as a failure if it does not result in wiping out 
the entire case by settlement ; others view the prehearing conference as 
a cure-all which will remedy all the deficiencies of administrative 
^ hearings. It is for this reason that the Committee has avoided the 
label "prehearing conference" and has addressed its attention to the 
conditions required for fruitful conversations between the hearing ex- 
aminer and all the parties prior to the hearing. The objectives of 
these conversations should be (1) to reach early agreement on im- 
portant procedural matters such as requests for information, the ex- 
change of written testimony, the timetable for the hearing, and simpli- 
fied methods of proof; (2) to exchange ideas on the merits of the case 
with a view toward elimination or simplification of some issues ; and 

(3) to provide a convenient forum for the initiation of settlement 
negotiations between the parties. 

The first objective, reaching agreement on important procedural 
matters, may be handled in a conference held soon after the designa- 
tion of the presiding examiner. In the most complex rate cases, espe- 
cially when the hearing is to be held in Washington, such a conference 
may also provide a useful opportunity to explore the simplification of 
the case. In simpler cases, or when the hearing is to be held a^Yay from 
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Washmgton, a conference held before the parties and the staff have 
completed their preparation for hearing is not likely to result in crys- 
tallization of issues or agreement on anything other than procedural 
details. It "will often be more expeditious and cheaper for all con- 
cerned to make these procedural arrangements hj letter or telephone. 
Progress on the remaining objectives — simplification and settle- 
ment — is not likely until the parties have substantially completed their 
preparation for the hearing itself. The exchange of written testimony 
prior to the date set for the hearing assures that this preparation takes 
place and enhances the effectiveness of the conference technique. Both 
before and after the distribution of prepared testimony, it may ap- 
pear that additional data and information are needed by the parties 
in order to adequately complete their preparation ; upon a proper show- 
ing, the examiner should work out arrangements for providing essen- 
tial data. At the conference itself there should be a detailed explora- 
tion of the nature of each of the major contested issues involved in the 
proceeding and of the conflicting positions which will be taken on each 
by all parties, including the staff. The general objective should be to 
identify those matters which will be the subject of serious controversy, 
either as to the basic facts or as to the conclusions to be drawn there- 
from. The staff should not expect, nor should it be permitted, to as- 
sume the blanket posture that it cannot set forth its position until all 
the evidence has been presented. Where its investigation has revealed 
that an issue is presented, it should so state; on other matters the staff, 
even though it may not yet know what its ultimate position will be, 
can be expected to reveal the questions or pmblems which need to be 
fully developed on the record. These requirements for disclosiire of 
positions, of course, apply with equal force to all other participants. 
The hearing examiner should exercise imaginative leadership in ex- 
ploring the possibility of handling certain types of problems on the 
basis of written materials, outside of the trial arena. The objective 
should be to identify specific issues and areas where the application of 
oral hearing techniques, on balance, does not make an important or 
useful contribution toward assisting the agency to arrive at an ac- 
curate and informed decision. If it appears that there are areas in 
which such a decision might be reached, with a significant reduction . 
of the hearing time required, on the basis of written materials alone 
(either in the form of briefs or written evidence or both), the hearing 
examiner should so order. 

It is essential that all parties, including the agency staff, regard 
such conferences as an integral and vital part of the entire proceeding, 
to the same degree as the hearing itself. They should be expected to 
give adequate study, in advance of such conferences, to all material 
distributed in the case, and they should be expected to attend fully 
prepared for a useful discussion of all problems involved in the pro- 
ceeding, both procedural and substantive. In addition, they should 
come fully authorized to make binding commitments with respect to 
such matters. ^ 

The most effective use of the conference technique would envisage 
the possibility, where it appears useful, of one or more later confer- 
ences, to be held after the parties have conducted further studies and 
investigations based upon the results of the initial conference. There 
is no rigid rule here, but conferences shoilld be held at such times and 
for such duration as may seem helpful and appropriate. 
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The final step, in the prehearing program should be the issuance by 
the hearing examiner of a prehearing order, or ruling which should 
control the subsequent course of the proceeding. It is essential that 
the examiner be given the authority to dispose in this order of any 
procedural matters which he would be authorized to rule upon during 
the course of the proceeding, irrespective of consent by the parties. 

In rate proceedings in w^hich the "heaiing hj interludes" approach 
has been abandoned for a relatively continuous hearing preceded by 
advance exchange of prepared testimony aiid exhibits, the conference 
procedures will prove to be of maximum utilit}^ Where these changes 
have not been made, the conditions for the most effective use of con- 
ference procedures do not exist and less must be expected of them. 

3. Enhancing the value of cross-examination 

Despite the trend toward greater use of written procedures in rate 
cases, an oral hearing before a hearing examiner is usually provided. 
The cross-examination which takes place in open hearing provides a 
more complete factual basis for a decision and allows the parties to 
fully develop their positions in a flexible and intimate environment. 
All partcipants in rate hearings— staffs practitioners, hearing ex- 
aminers — state that cross-examination is useful in testing assumptions, 
exposing underlying methods, reducing the temptation to make ex- 
treme assertions in prepared testimony, and in giving flesh-and-blood 
^^aliveness" to a proceeding which in other respects is largely depend- 
ent on written materials. But there is also agreement that much of 
what transpires under the guise of cross-examination is really argu- 
ment; that a good deal of it is repetitious or captious; and that no 
completely effective way to control cross-examination has been found. 
The Committee concludes that doctrinaire proposals to limit cross- 
examination should be rejected, but that several measures designed 
to enhance its value should be considered by individual agencies. 

a. Limited use of written interrogatories. In most rate cases the 
basic facts are not in dispute, although the parties are not always com- 
pletely candid in revealing all the details unfavorable to their posi- 
tion. The real quarrel is the significance or interpretation to be given 

, the basic data. The absence of hotly disputed issues of fact and of 
credibility issues has led to some experimentation with written inter- 
rogatories as a substitute for cross-examination. Thus far the bar 
is hostile and the experience is very limited. A major virtue of 
cross-examination is that counsel can mold his succeeding questions 
depending upon the answers obtained from the witness. Written 
interrogatories lack this flexibility. If successive rounds of inter- 
rogatories, each based upon the written answers obtained in the pre- 
ceding rounds, are required, the process is likel}^ to be more time- 
consuming than the more customary procedure. However, informal 
interrogatories addressed to counsel after exchange of direct testimony 
and prior to cross-examination may often save much waste motion. 
For example, if the amounts included in a particular item in an exhibit 
are unclear, advance notice that this matter will be raised at the cross- 
examination session will provide an accurate answer and obviate the 
unenlightening spectacle of the witness fumbling through his papers 
before stating that he is uncertain but will supply the information 
later. 

b. Controlling excessive cross-examination, A common refrain 
of participants in rate cases is the undue length and repetition of 
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cross-examination, particularly in cases with many parties. In part 
this is but a natural feeling by advocates that the "other fellow" 
wastes everyone's time without contributing to the revelation of truth. 
In part this criticism also reflects the genuine difapulty that examiners 
have in making decisive rulings in proceedings in which broad sub- 
stantive standards make relevancy always a matter of degree. To the 
extent that these factors are responsible, the problem is not susceptible 
to procedural reform. The Committee is convinced, however, that a 
shift in current attitudes on the part of hearing examiners would effect 
a desirable reduction of cross-examination which is excessive under 
any view. 

At present, hearing examiners have sufficient authority to restrict 
repetitive and captious cross-examination, but in many instances it is 
not adequately exercised. A wiser and firmer application of present 
powers would do much to solve the problem: (1) an emphasis on the 
early formulation of issues through a prehearing conference held after 
exchange of written evidence; (2) strenuous efforts to perfect exhibits 
ajid prepared testimony, since generality, incompleteness, and argu- 
mentative material is written evidence encourages prolonged cross- 
examination; (3) alignment of the parties into meaningful groups 
for purposes of cross-examination; and (4) a discerning application, 
where necessary, of the examiner's present power to limit duplicative 
cross-examination by persons having the same interest. But forceful 
leadership by able examiners combined with cooperation on the part 
of skilled counsel, by themselves, may not be enough. The attitude of 
examiners favoring the "right" of the cross-examiner to ask questions 
and resolving all doubts in his favor needs to be modified by a skepti- 
cism requiring the cross-examiner to justify any lengthy examination. 

c. Discretion to limit cross-examination. Governing statutes re- 
quire a "hearing" in rate cases and the Administrative Procedure Act 
guarantees "such cross-examination as may be required for a full and 
true disclosure of the facts." There ai'e situations, however, in which 
the "full and true disclosure of the facts" does not require cross- 
examination. In these situations examiners should not hesitate to 
limit or refuse cross-examination. The conceiTi should not be with 
abstract notions of "the right to cross-examination" or the classifica- 
tion of the proceeding as rulemaking or adjudication, but. with the 
helpfulness of cross-examination in exploring particular issues. 

4. Improved performance by hearing examiners 

The trend of events, including the recommendations of the Admin- 
istrative Conference, is to place greater power and discretion in hear- 
ing examiners to control the handling of formal proceedings. These 
changes make it increasingly important that individual hearing ex- 
aminers have the capacity and willingness to make prudent use of these . 
^ enhanced powers. Advances in the powers, status, or salary of hear- 
ing examiners should carry a concomitant responsibility for higher 
standards of professional perforrriance. Changes in attitude on the 
part of hearing examiners, or in the. environment in which they must 
operate, may be required. . v. 

The rules of agencies exercising rate functions, with minor excep- 
tions, grant to hearing examiners the powers required to preside over 
formal proceedings. In some agencies, such as* FPG, examiners also 
are given discretion to limit cross-examination by intervenors, to limit 
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the iiuinber of expert witnesses, and to require advance distribution of 
proposed exhibits and prepared testimony. There is general agree- 
ment that examiners have all the authority necessary to limit the 
tacticaJ disputes of counsel, to keep the record and the issues fairly 
clear, and to prevent fishing expeditions and repetitive cross-examina- 
tion. Several possible exceptions, hoAvever, limiting the authority of 
hearing examiners in the conduct of proceedings, should be considered 
by individual agencies: (1) incomplete authority of ICC examiners to 
issue subpoenas duces tecum \ (2) inability of examiners in several 
agencies to conclude a prehearing conference with a definitive order in 
the absence of a stipulation by the parties; and (3) the interruption 
and delay sometimes caused by agency consideration of interlocutory 
appeals from examiner rulings during the hearing. 

The major complaints concerning the performance of hearing ex- 
aminers fall into three categories: (1) insufficient control over the 
hearing, resulting in unnecessarily long records and delay; (2) occa- 
sional instances of headstrong behavior seemingly indicating that the 
examiner believes it is his function to ignore agency policy or accepted 
rules of decorum if he dislikes them; and (3) delay in the completion 
of initial decisions and their uneven quality and excessive length. 
Some of these problems are not amenable to solution by general rule 
since they involve personal relations or individual characteristics. 
Others rest in the realm of experience or judgment, Yet the com- 
plaints are sufficiently strong and recurrent so that possible methods 
of improvement deserve careful consideration. 

(1) The basic solution to the relative inadequacy of given hearing 
examiners lies in creating the conditions which in the long run will 
contribute toward the recruitment and retention of the highest possible 
caliber of lawyers for hearing exanainer positions. Various aspects of 
the long-run task of improving the average caliber of hearing examin- 
ers are being considered by the Committee on Personnel. 

(2) Improved performance by existing hearing examiners is likely to 
result from personnel policies which reflect an understanding approach 
to the hearing examiner and his work. The measures which are ap- 
propriate will vary in different agencies but might include one or more 
of the following steps : better offices and working facilities for hearing 
examiners ;. better secretarial assistance; informal contacts with agency 
heads; use of a chief hearing examiner rather than agency staff to 
supervise or criticize their work ; etc. The objective should be to cut 
down the sense of isolation from the agency which sometimes exists, 
and to reduce morale problems which affect the quality and quantity of 
examiners', work. 

On the other hand, examiners must inevitably earn dignity and re- 
spect by the quality ,of their performance rather than by prmia donria 
behavior. ..Hearing exaniiners should not let careerists in their midst 
persuade them to doubt these obvious truths : first, that they are arms 
of the agencies and have an obligation to apply agency policy as they 
can best ascertain it; and, second, that the agency, which has the ulti- 
mate responsibility to see that statutory policies are given effective 
implementation, cannot abdicate control to them of the processing of 
cases and the disposition of the agency's workload. Examiners should 
expect the highest professional standards of performance and conduct 
from one another. When faced with conditions of urgency, examiners 
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should respond as other professional people do — by working longer 
hours or obtaining special assistance. 

The "independence" of hearing examiners and the protections af- 
forded them hj section 11 of the Administrative Procedure Act have 
been valued as insuring impartiality. On the other hand, it has been 
argued that in cases not involving agency enforcement policies or 
credibility issues these protections are purchased at too high a cost. 
Greater agency control over hearing examiners would result, it is said, 
in more responsiveness on the part of examiners to agency views and 
more flexible use of experienced personnel. The Committee, which 
has concluded that the independent hearing examiner should retain a 
vital role in rate cases, feels that appropriate supervision and flexibility 
is allowed mider present arrangements. In large part the difficulties 
are caused by agency failures to exercise supervision in a diplomatic 
mamier or by a tendency on the part of some examiners to resist any 
agency measures designed to affect them in the expeditious disposition 
of matters pending before them. 

Agency supervision of hearing examiners may properly take a 
number of forms : 

(1) Rate proceedings require technical skills and specialized ex- 
perience of a high order.' Many new examiners may lack these skills 
initially, and some older ones need training as new techniques and 
problems come along. The purpose of examiner "independence" is 
to insure a free and unbiased determination of the facts at issue in 
individual cases. Encouraging or requiring examiners to attend 
classes, lectures or conferences dealing with techniques of cost ac- 
counting or current technical problems in rate cases would not violate 
the spirit or letter of the Administrative Procedure Act. An im- 
provement in the technical skills of examiners as a result of study 
programs, periodic conferences, etc., would produce substantial 
dividends. 

(2) Informal contacts between ' agency heads and examiners, or 
between staff ojKcials and examiners, may serve a useful purpose in 
informing each group of the problems faced by the other. In several 
agencies, especially CAB and FPC, the hearing examiners have made 
useful contributions to procedural reform in this way. These con- 
tacts also improve the examiners' sense of participation in the total 
enterprise and encourage them to produce the type of initial decisions 
which are most useful to the agency heads. If the agency, for ex- 
ample, obtains the most benefit from initial decisions containing page 
references to the record, examiners will tend to respond to informal 
suggestions. Undue length of decisions may likewise be curtailed. 

(3) Day-to-day supervision of the expeditious completion by hear- 
ing examiners of their work is best provided by a forceful and able 
chief hearing examiner. Criticism that will be resented from an- 
other source is likely to be taken to heart if it comes from an under- 
standing peer. The chief hearing examiner, however, must do more 
than serve as a conduit through which criticisms and comments from 
agency heads and staff may be funneled to examiners; a major part 
of his duties should be the development and encouragement of ex- 
aminer-imposed standards. Periodic discussions among the examiners 
should help to formulate these internal standards of conduct and 
performance. 
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(4) The Administrative Procedure Act does not prohibit the flexible 
use of hearing examiner personnel for tasks closely related to the 
decisional process. The requirement that hearing examiners "shall 
perform no duties inconsistent with their duties and responsibilities 
as examiners" was designed to prevent possible bias from use of hear- 
ing examiners in investigative or prosecutory tasks. Where work- 
load considerations make it desirable, it is proper for hearing exam- 
iners to assist agency heads in the preparation of final decisions, to 
serve on employee boards having appellate jurisdiction over excep- 
tions to initial decisions, or the like. The rigid view of some hearing 
examiners that it is improper to use their services except in oral 
hearings and preparing initial decisions is without merit. 

(5) When all else fails, the agency should not be hesitant to initiate 
formal proceedings against examiners who are recalcitrant or incom- 
petent. If it were known that agencies would take steps to eliminate 
hearing examiners who treated their jobs as a prolonged semi-retire- 
ment or failed to respond to proper agency directives, diligent per- 
formance would become habitual in all agencies. In the long run, 
better selection and higher pay might then raise the average caliber 
of the hearing examiner corps. 

In general, the Committee recognizes that, as in the case of any 
,)ther professional group, the hearing examiner corps includes many 
who live up to the highest professional standards of performance and 
conduct, as well as some who fall short of the mark. There is evi- 
dence, however, that where criticisms or complaints have been directed 
against hearing examiner performance, some examiners have been 
inclined to show less concern with the merits than with a seeming 
threat to their independence and "status." It is our view that, all 
in all, the hearing examiner corps might well profit from a shift 
of emphasis in its own mind, from concern over problems of inde- 
pendence and status, to a greater concern with the goal of bringing 
the entire hearing examiner corps to the highest possible professional 
level of performance and conduct. 

E. IMPROVING THE DECISIONAL PROCESS 

The ultimate responsibility for the fashioning of accurate and 
wise decisions rests with the agency heads. The goals of the decision- 
al process should be to allow them to exercise this function as speedily 
and intelligently as possible. Measures having this purpose fall into 
two major categories: (1) those which, by delegating authority to 
subordinates, reserve the energies of agency heads for important pol- 
icy decisions while maintaining their effective control over the over- 
all process; and (2) measures which condense to manageable propor- 
tions, without distortion of the issues, cases on which the agency heads 
will vote, assist them in applying their own judgment to the case, and 
provide help in rendering an intelligent and prompt decision. In 
addition, the desirability of continuing the present agency discretion 
to omit the intermediate decision procedure in rate cases is considered. 

1. Role of hearing examiners in the decisional process 

a. Greater reliance on hearing examiner^s initial decision. Fur- 
ther opportunities exist in some agencies for minimizing the outlay 
of energy devoted to cases in which the agency heads agree with the- 
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disposition adopted by the hearing examiner. The ICC, for example, 
has not recently employed summary affirmance of the hearing ex- 
aminer's decision in rate cases even in instances where its own final 
report follows exactly the same lines. The reasons urged in support 
of the practice — that the agency heads should respond to each of the 
parties' exceptions and that hearing examiners' reports are too long — 
are not meritorious in many cases. If exceptions lack substance and 
the basic issue has been adequately dealt wdth in the examiner's report, 
summary affirmance is not improper. Examiners can be encouraged 
to write shorter reports, or a summary of the report might be pre- 
pared and inserted in the published reports along with the affirming 
order. Greater use of summary affirmance would produce the follow- 
ing benefits: (1) relieve agency staflp and commissioners from a degree 
of work on the more routine cases; (2) encourage examiners to prepare 
decisions in accordance with agency policy by publicizing the instances 
in which the agency accepts their work; and (3) expedite the time of 
final disposition in a substantial number of cases. 

In other agencies, such as the FPC, individual cases are each so 
complicated and important that summary affirmance has less possibili- 
ties. There are usually one or more issues on which the examiner's 
views are modified or rejected, and a comprehensive examiner's deci- 
sion is likely to include some statements or reasoning which the Com- 
mission, for one reason or another, prefers not to include in its final 
precedent-making decision. 

b. Agency discretion to omit the hearing examiner's decision. 
The Administrative Procedure Act contains a general rule that the 
presiding officer must initially decide a case in which a determination 
is required to be made on the basis of a record, if the agency does 
not require the entire record to be certified to it for initial decision. 
Even if the case is certified to the agency, the intermediate decision 
procedure, with opportunity for the parties to file exceptions and 
argument directed against a non- final disposition, is prescribed. How- 
ever, rate cases and initial licensing are excepted from these require- 
ments by two separate dispensations : 

(1) Since rate cases are not subject to the separation-ofrf unctions 
provisions of section 5(c), any other officer qualified to preside at 
hearings may make the initial decision. The major effect of this is 
to allow the initial decision to be prepared by an agency staff mem- 
ber or by a hearing examiner other than the one w^ho presided at 
the hearing. ' In practice, this exception appears to be used only 
when the examiner who presided at the hearing becomes unavail- 
able or fails to prepare a decision for an unreasonable period of 
time. Except in situations of that kind, this alternative makes little 
sense since the familiarity with the case acquired at the hearing by 
the first examiner is entirely lost when the intermediate decision is 
prepared by someone else. 

(2) The option of bypassing the hearing examiner by certifying 
the case to the agency heads for initial decision is broadened "in 
rulemaking or determining applications for initial licenses." In these 
instances the initial or recommended decision may be replaced by a 
tentative agency decision or a recommended decision by "any respon- 
sible officer"- — or, upon an agency finding "upon the record that due 
and timely execution of its functions imperatively and unavoidably 
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SO requires * * *" all such intermediate steps may be omitted. 
Administrative Procedure Act, section 8(a). Since most rate cases 
are included in the definition of "rulemaking," this provision allows 
the omission of the intermediate procedure when the proper finding 
can be made. The ICC routinely makes this finding in all suspension 
cases, unless the proponent of the suspended rate agrees to a volun- 
tary continuance of the suspension until the proceeding is concluded. 
The FCC omits the hearing examiner's reports in most of its com- 
mon carrier rate cases, largely on grounds that the examiners are 
unfamiliar with the specialized problems of this, small group of 
cases. On the other hand, CAB and FPC rarely omit. the examiner's 
decision, believing that the crystallization of the case by the initial 
decision and exceptions to it enable a better and earlier final decision. 

The issue is whether agency discretion to omit the hearing exam- 
iner's report in rate cases should be curtailed or eliminated. Once 
again, the special characteristics of most rate cases must be kept 
in mind. Although handled by adjudicatory techniques, I'ate cases 
turn on broad factual or policy questions rather than on narrow 
issues of disputed fact. Credibility is rarely involved. The decision 
is usually derived by applying national policy, as interpreted by the 
agency, to estimates and conclusions, drawn from the facts. In this 
type of case the preservation of demeanor evidence, and the reac- 
tions of the presiding officer at the hearing, are less essential than, 
in many other types, of cases. However, since the agency members 
do not have time to preside at hearings or read the entire record, 
they must become informed concerning the record through the work 
of assistants of some kind. The hearing examiner brings experience 
and imj)artial judgment to this task, factors which combined with 
the familiarity acquired by exposure to the case at the hearing pro- 
vide strong arguments for the preparation of a report by the hear- 
ing examiner rather than someone from the staff. 

If these assumptions are taken as the starting point, the various 
alternatives permitted by the Administrative Procedure Act in rate 
cases are drastically reduced. Consideration of the somewhat negli- 
gible differences between a "recommended report" and an "initial 
decision" can also be ignored because all major rate agencies employ 
a procedure which makes the examiner's decision final if no exceptions 
are filed or the agency does not move to stay its effectiveness. (In 
the ICC the examiner's product is referred to as a "recommended 
report and order" but by agency rule it has the full effect of an 
"initial decision" as used in the Administrative Procedue Act.) The 
practical alternatives are as follows : 

(1) Full compliance with the usual procedure, that is, the issu- 
ance by the hearing examiner who presided at the hearing of an 
initial decision which becomes final, subject to exceptions taken by 
any of the parties or review by the agency on its own motion. Under 
this procedure the familiarity acquired by the hearing examiner 
during the proceeding is utilized and the parties have full opportunity 
to fire away at a tentative formulation of agency policy as applied 
to the facts of the particular case. 

(2) The agency, upon a finding that due and timely execution of its 
functions so requires, can omit the intermediate decision procedure en- 
tirely and make the final decision itself without any intervening steps. 
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In doing so, it might utilize the examiner's experience in either of 
two forms: a private report summarizing the facts and issues, or a 
draft of a proposed final decision. On the other hand, it might ignore 
the examiner altogether and employ a member of the agency staff to 
prepare either a report of the hearing or a draft decision for its con- 
sideration. The rejection of the examiner's experience and knowl- 
edge is unwise for several reasons: (1) inefficiency because of failure 
to utilize his familiarity with the case; (2) the quality of decisions pre- , 
pared from a cold record tends to be lower ; and (3) reduced participa- 
tion of the parties in the decisional process. So far as is knownj the 
procedure of avoiding the hearing examiner altogether is used only in 
a small number of common carrier rate cases at the FCC. The real 
alternatives, except in emergency situations or where the presiding 
officer becomes unavailable, are to publish and allow exceptions to the 
examiner's report or to utilize it secretly in reaching a final decision. 

The saving of time involved in omitting the initial decision, even if it 
is assumed that the parties' exceptions do not contribute to a prompter 
decision by the agency heads, is from 30 to 45 days — ^the time required 
to serve the examiner's report and await the filing . of exceptions. 
Against this modest saving of time must be weighed the benefits de- 
rived from more complete party participation and the publication of 
the examiner's decision: (1) A substantial number of cases, varying 
from 10 percent to 30_ percent of decisions on the merits, become final 
because the initial decision is not stayed by the filing of exceptions or 
agency action. The additional work on the part of decisional per- 
sonnel which is required to process those cases to a final decision is 
substantial. (2) The elimination of the opportunity of the parties 
to file exceptions to an initial decision is likely to have a significant 
effect on the quality of final decisions as well as the acceptability of 
the entire process to the parties. The very process of filing exceptions 
to an examiner's initial decision serves to dehydrate the case and to 
cut it down to more manageable proportions, so that it can be dealt 
with more effectively by the agency. Thus party participation, which 
has some value in its own right, helps agency heads and their personal 
assistants acquire a mastery of the record on which decision must 
be made. 

On balance, the Committee feels that the situations in which the 
initial decision should be omitted are relatively rare. Routine elim- 
ination of the initial decision in the ICC and FCC should be re- 
examined, along with other measures (such as reduced review in the 
ICC) which might save a comparable period of time in average proc- 
essing. On the other hand, the Committee does not feel that agency 
discretion to omit initial decisions in rate cases under the present pro- 
visions of the Administrative Procedure Act should be eliminated 
altogether. 

c. Wider consultation on the part of hearing examiners to pro- 
vide them with needed assistance. Two separate exemptions oper- 
ate to exclude all rate proceedings from the separation-of-f unctions 
requirements of section 5(c) of the Administrative Procedure Act: 
(1) Section 5 is applicable only to a part of adjudication and never 
to rulemaking. Under section 2(c) of the act, the definition of rule- 
making includes ^the approval or prescription for the future of rates 
* * * ." (2) Subsection (c) of section 5 provides a further exemp- 
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tion of "proceedings involving, the validity or application of rates, 
facilities; or practices'-, thereby adding. reparations cases to those rate 
cases of future effect already exempt under the first provision. The 
wisdom of exempting rate proceedings altogether from the require- 
ments of section 5(c) has been questioned by responsible, authorities 
and the Committee has addressed itself to the broad issue of the nature, 
and scope of consultation on the part of hearing examiners which is 
appropriate in rate cases. In general, the Committee concludes that : 
(1) as the Administrative Procedure Act appears to rex2ognize, a wide 
degree of consultation is appropriate in rate cases ; (2) consultation of 
hearing examiners with staff members participating in the hearing 
should be subject to the rules relating to ex p<2r*z^e communications with 
outside participants previously adopted by the Administrative Con- 
ference (Recommendation No. 16, June 29, 1962) ; and (3) Hearing 
examiners, in exercising their individual ideas of propriet}^ and help- 
fulness in deciding whether to discuss their cases with other persons, 
should not be restrained by the widespread but false notion that 
hearing examiners must operate in complete isolation. 

The complex nature of many rate proceedings makes it necessary for 
an initial decision to reflect understanding of accounting procedures, 
engineering- terms, and statistical data. Even if a hearing examiner 
is able over a period of years to acquire expertness in these voTied 
disciplines, the days required- to perform detailed analysis of exhibits 
or elaborate computations is often an ill-use of ' such an examiner's 
time. If the examiner lacks these skills, depriving him of any oppor- 
tunity to consult on an informal basis with someone who has them 
resuhs in an initial decision which is less informed and useful than 
it might be. Instead of reflecting the exaDiiner's independent, judg- 
ment,, it reflects his ignorance. Use of specialists to aid in analyzing 
the record, to serve as a soundhig board for ideas of the hearing 
examiner, to prepare schedules of data in support of conclusions 
already reached, or the like, is not an invasion of the examiner's 
prerogative or a departure. from the parties' desire to have. an initial 
decision reflecting the examiner's independent judgment. 

We emphasize the need for assistance and consultation because an 
attitude has grown up in recent years of considering any thiug other 
than complete isolation of the hearing examiner as somehow improper. 
The exaggerated concern with ex faHe communications engendered 
by a few flagrant instances of wrongdoing and by repeated discussion 
has created a climate in which many examiners are hesitant to talk 
over the -.problems they are wrestling with in their cases even with one 
another. Practices which . are every day occurrences with many of our 
ablest judges: (6.^., researching, a -point in the library to supply facts 
and argument- relating to a policy choice; utilizing a disinterested 
person for an abstract discussion of ideas relating to a question . of 
law presented in a.case; using a law clerk or other subordinate as a 
sounding board. for ideas or as eyes-and-ears in carrying out; detailed ' 
research; .etc.) are avoided hot because the hearing examiner feels . 
he would not benefit by them but solely because they might expose him. 
to foolish or unreasonable criticism. -^The intelligent and -informed 
participation of a hearing examiner cannot be produced by cutting him 
off from his prior experience, his. daily contacts, the insights .som,e-. 
times available in the library, or the opportunity to exchange views' 
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with disinterested persons. The prevailing climate which induces 
hearing examiners to operate in an intellectual vacuum can and must 
be changed. 

The judgment as to whether a particular consultation is desirable 
or proper should be left to the discretion of the individual hearing 
examiner. As w^th our judges, individual hearing examiners can be 
expected to have differing notions of what, within the zone of propri- 
ety, is helpful and appropriate for them. But they should not be 
restrained from talking over their problems with disinterested persons 
by a fear of criticism prompted by the current overemphasis on the 
dangers of ex parte communications. 

■ The real issue, the Connnittee believes, is not whether hearing ex- 
aminers should receive assistance or engage in consultation, but the 
manner and form in w^hich these activities should be carried on. Three 
policy objectives must be kept in mind: (1) the exclusiveness of the 
record as the basis of the decision, subject to proper official notice, 
must be maintained; (2) the dangers of ex ;;ar?^6 argument by partici- 
pants in the case should be avoided; and (3) the appearance of im- 
propriety, as well as its actuality, should be avoided. In applying 
these objectives, agency guidance may sometimes be appropriate but 
the fundatnental choice whether or not to seek or allow a given 
consultation must be left to the integrity and judgment of the indi- 
vidual hea-ring examiner. Within the broad limits of propriety^ the 
parties are protected if the examiner includes in his report the in- 
formation and argument relating to law and policy which he has 
actually relied upon, whatever its source, for the matter is then in. 
the open and may be raised in exceptions to the initial decision. 

Some illustrations may indicate the general limits of propriety 
without necessitating detailed discussion: (1) Discussions with staff 
members participating in the case as laAvyers or witnesses should be 
kept on the same basis as with outside participants ; that is, the dis- 
cussion should be limited to procedural or other matters falling within 
the traditional ex parte area or all the parties should be notified or 
present, Recommendation No. 16, adopted' by the Administrative 
Conference on June 29, 1962, although limited in its application to 
contacts with outside persons, states principles which the Committee 
believes should also be applicable to off-the-record communications 
between presiding examiners and staff participants in the hearing. 
(2) On the other hand, an informal discussion with an agency staff 
man liot involved in the particular case and whose disinterested ap- 
proach is not contaminated by a prior commitment on the particular 
question, may be appropriate and useful. The setting in which the 
consultation occurs, of course, is of great importance. The casual use 
of a technician as a walking encyclopedia is harmless (and usually 
within the confines of judicial or official notice) . Informal discussion 
of a question of law with a staff lawyer in the agency cafeteria is also 
innocent, providing the lawyer is not engaged in the case nor a parti- 
san advocate on the question. Discussion of questions of law and 
policy, and the generalized facts relevant to them, is proper in situ- 
ations in which discussion of the particularized facts at issue in a 
given case would not be. 

^ In summary, although the basic principle of fairness which under- 
lies separation-of -functions ideas is applicable to ex parte consultation 
with participants in rate proceedings, the complexity and policy di- 
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mensions of rate cases justifies a more relaxed practice of consultation 
with disinterested non-participants. The individual hearing exam- 
iner, within these general limits, should be entrusted to make this 
juderment for himself. 

Where elaborate assistance is required by hearing examiners, the 
form in which it is made available may take one of several patterns. 
Temporary assignment of an accountant or rate specialist from the 
. agency's staff to assist an examiner in analyzing exhibits or prepar- 
ing schedules may often be the most convenient method. Where a 
group of examiners require assistance on a fairly regularized basis, 
permanent employment of specialists in the Office of Hearing Ex- 
aminers has the advantage of making assistance more readily accessi- 
ble. In some agencies, a special staff of lawyers and specialists might 
be created which would assist both hearing examiners and agency 
heads in the decisional process and which would remain to some extent 
removed from the staff, although not isolated from all contact. The 
important point, whichever pattern of organization is chosen, is to. 
insure that the assistance is disinterested, sharing the commitment of 
the deciders to produce the best decision possible. 

2. Delegation of decisional authority 

Under the impetus of reorganization orders and statutory amend- 
ments, several agencies are making greater use of employe,e boards or 
hearing examiners by delegation of decisional authority. The ICC 
has established a Rates and Practices Eeview Board which functions 
as an appellate body reviewing the decisions of hearing examiners, 
subject to petitions for reconsideration filed with Division 2. The 
Review Board began full operation in early 1962 and is now disposing 
of 15 to 25 cases per month. The CAB, pursuant to Reorganization 
Plan No. 3 of 1961, took the different course of delegating to. hearing 
examiners the Board's authority to make decisions in air safety and 
economic proceedings, with the Board retaining a discretionary right 
to review. i 

The objectives of these devices are meritorious: (1) to relieve the 
agency heads from a needless burden of minor decisions, leaving them 
more time for their other responsibilities; and (2) to expedite the 
final decision of contested cases. The problems created by delegation, 
however, may be significant in some situations : (1) if delegation goes 
too far, the effective opportunity of the parties to obtain review of 
initial decisions may be impaired; (2) on the other hand, if access to 
the agency heads remains common, a more cumbersome process is 
substituted for a simple two-step process; and (3) where employee 
boards are utilized, there must be sufficient workload to utilize the 
services of the board members on a full-time basis, and a judgment 
that the services of these experienced men are best spent in this way. 

The utility of delegation devices depends upon workload and other 
considerations peculiar to each agency. Each delegation of decisional 
authority should be considered on its own mertis in relation to the 
problems it was intended to solve and the alternative solutions that 
were available. The recent steps taken by CAB and ICC have not 
been in effect for a sufficient period to allow confident evaluation. The 
Committee recommends that the Administrative Conference, or any 
successor organization, review arid evaluate the use of employee boards 
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and decisional delegation at some future time an the basis of a longer 
period of operation. 

3o Greater participation in the decisional process by agency heads 

It is possible to take the position that agency procedures should be 
designed to allow the professional staff of an agency to dominate the 
decisional process. The justification of such a position would be that 
the staff comprises the only group in the agency with specialized 
knowledge and interest in regulatory problems, as against an unin- 
formed, often lazy, and peripatetic group of men who temporarily 
occupy chairs as commissioners. • In rejecting this position, we start 
with the premise that the President and Congress have placed respon- 
sibility in the integrity and judgment of the agency heads, that they 
can inform themselves concerning the work of the agency, and that 
the attitudes and experience which they bring from the outside (which 
is often "political" in the larger and finer sense of the word) are a 
means of democratic control over the otherwise headless fourth branch. 

It cannot be expected that an agency head can regularly give his 
personal attention to the massive records in the rate cases which 
reach him for decision. The demands on his time (general adminis- 
trative work, legislative hearings, formulation of policy in the form 
of rules, licensing and other cases of an adjudicatory character, pub- 
lic appearances, etc.) are much too formidable to permit anything 
. more than an occasional contact with the record in a case of special 
interest to the particular commissioner. His knowledge of the case 
must be obtained from sources which are more succinct and manage- 
able. 

What are the potential sources of information and insight? Are 
they adequate to perform the job of revealing the facts relevant to 
an intelligent resolution of the legal and policy questions which the 
case presents? In most rate agencies, six major sources of informa- 
tion must be considered : 

(1) The initial decision of the hearing examiner serves as a prime 
source of . enlightenment except in the classes of cases in FCC and 
ICC where it- is omitted. Methods of improving the quality of ex- 
aminer decisions, and sometimes shortening their lengtli, discussed at 
an earlier point, will make them more useful to agency heads. In 
any event,: the initial decision tends to filter out numerous secondary 
issues and focus the attention of everyone on the major issues. 

(2) The exceptions and briefs of the parties will also be of great 
help. If the case is complicated or the parties are numerous, the 
length of ,the briefs may be such that the agency head is miable to 
give them his careful personal attention, but usually he should be 
expected to read them with care . 

(3) Oral argument will highlight the essential portions of the case. 
The number of cases in which oral argument is heard, however, may 
be quite small if the caseload is heavy as in the ICC. In all agencies 
major rate cases will usually receive oral argument. 

(4) Every agency provides some additional staff assistance to 
agency heads in analyzing the bulky records and condensing the ma- 
terials mentioned above, although the form in which this assistance is 
given is quite variable. In the ICC, for example, attorney advisors 
in the Bureau of Rates and Practices prepare a draft of a proposed 
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final decision for consideration by tlie agency heads who will pass on 
the Qase. This document will not analyze the pros and cons of various 
issues, but will summarize the facts and dispose of the issues ; in , a 
number of the most important cases, however, an explanatory memo- 
randmn or alternative drafts of a final report will provide further 
analysis. In the FPC, on the other hand, a special group of decisional 
personnel, later employed in the writing of the final decision, will 
first prepare an analysis of the case for the use of the agency heads- 
The usefulness of these documents, of course, varies with the com- 
petence and workload of the persons preparing them. 

(5) Each agency head, with rare exceptions, will have one or more 
personal assistants in liis own office who may be assigned to prepa.rp. 
memoranda and advice tailored to the agency head's needs and views. 
Help of this type varies from three or four assistants per commie 
sioner in ICC to one per commissioner in most of the other agencies. 

(6) To a varying extent from agency to agency, members of the 
agency's staff may participate in the final decisional process by ad- 
vising, commenting, or' providing special help. In some agencies, 
such as ICC, this assistance generally takes a formal pattern of re- 
quest from agency head followed by written reply by a bureau direc- 

^ tor or another member of the staff. In others, such as the FPC, where 
the top-level staff personnel attend Commission meetings, it takes more 
variable and flexible forms. 

Whatever the particular pattern, the mass of material resulting 
from the hearing, the initial decision, the exceptions, and the decisional 
process must be presented in a form that is intelligible to the agency 
heads by means of effective staff assistance or all that has gone before 
will prove to be an elaborate charade, unrelated to the actual grounds 
of decision. The objective should be to provide agency heads with the 
information they need to reach satisfactory conclusions on both factual 
and policy issues, without flooding them with more than they can use- 
fully handle. 

There are several issues with respect to the manner in which the 
decisional process is carried on at the various rate agencies : ( 1 ) the 
adequacy of the assistance provided to agency heads, either as part of 
their offices or as a separate service to the agency heads as a group ; 
(2) the extent to which staff members should participate in the final 
decisional process; and (3) the desirability of issuing agency opin- 
ions under the name of individual commissioners. 

a. Need for adequate assistance for agency heads. In the ICC 
the offices of individual commissioners provide sufficient personal as- 
sistance; in the other agencies it is not clear that this is so. Each 
agency head needs a good right hand to dig into questions that bother 
him. A personal assistant becomes familiar with his chief's policy 
views and is likely to do an effective job of providing information and 
analysis that is relevant to them. ' This is .particularly important for 
commissioners other than chairmen, since they do not have the same 
control over and ease of access to staff resources. In general, each 
agency head should be provided with two able assistants — usually a 
lawyer and a technical man (engineer, accountant, rate analyst, etc.). 
The particular requirements in each agency should depend upon its 
overall workload. 

Much of the assistance needed by agency heads, however, can some- 
times be more efficiently provided by^ an independent group of de- 
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cisional personnel serving the agency heads as a body. Summariza- 
tion of records, analysis of issues, preparation of opinions, and other 
tasks can be performed for all agency heads without undue expansion 
of individual offices and duplication of work. 

b. Desirability of consultation with staff during the decisional 
stage. The extent of consultation by agency heads with members of 
the agency staff varies at present. The FPC discusses cases ripe for 
decision in the presence of its general counsel and his chief assistants 
and the heads of the various operating bureaus. These staff members, 
respond to questions, largely relating to law and policy, put to them 
by the commissioners and occasionally will volunteer comments. Less 
often, other members of the agency staff possessing expert knowledge 
on the subject under discussion may be called into the conference room, 
although the individuals who worked on the case are not consulted 
in this manner. Moreover, the opinion-writing staff talks quite freely 
with hearing examiners and staff members. The ICC, where agency 
staff does not participate in the preparation and hearing of rate cases, 
consults with the review attorneys or report writers who serve as opin- 
ion writers for the commissioners, but consultation with others in the 
agency is very limited. The informal conduct of rate cases in FCC 
more closely resembles the FPC practice, while the CAB falls in an 
intermediate position with respect to consultation. 

Two major alternatives to informal consultation during the de- 
cisional process should be considered. One would be to deny the 
agency heads any expert assistance whatever, limiting them to the 
adversary presentation in the briefs and oral argument. The com- 
mittee rejects this approach on grounds that it is unrealistic and 
will result in uniformed decisions. Instead of providing protection 
to the various interests involved, it magnifies the danger that extrane- 
ous considerations will govern the decision if the agency heads are not 
free to fully inform themselves of the facts and issues. A second 
alternative w^ould be to provide each agency head, or the agency 
heads as a group, ^vith a set of independent specialists isolated from 
the rest of the staff. This would satisfy the most fastidious notions 
of separation of functions, but would present other problems : a mul- 
tiplication of specialized staffs, each doing the same work on the same 
case but independently of one another, is costly and time-consuitiing. 
Fragmentation of the independent regulatory agency into separate 
staffs, respectively serving the bureau heads, the hearing examiners, 
and the agency heads, is neither desirable in itself nor required by 
abuses arising out of present practice. 

Determining the proper extent of consultation on the part of agency 
heads with staff members during the final decisional stage requires the 
balancing of conflicting considerations. On the one hand, it would be 
naive to assume that staff advice at that time will be totally disin- 
terested or without influence on the outcome of cases. Staff officials 
who played a key role in formulfiting the staff position will tend to be 
hesitant to disown the product of their labors or to criticize their sub- 
ordinates. It also must be recognized that the views of agency heads 
often may be affected by the articiilate presentation of staff views dur- 
ins^ the final decisional stage. 

On the other hand, the agency heads need informed and specialized 
advict^. and assistance in order to effectuate their own policies in agency 
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decisions. The myriad details on which advice may be needed make 
it cumbersome or impossible for all of their inquiries to be placed in 
the public record. It is cheaper and perhaps better to have one staff 
rather than two or three. And it is miwise to wall off the agency 
heads from the most accessible and most effective assistance which is 
available to them in arriving at their own meaningful understanding of 
the issues. 

Here, as elsewhere, a balance must be struck and the Committee has 
concluded that a line can generally be drawn between consultation 
with staff who participated at the hearing and those who did not. 
In particular, freedom to consult with the bureau chiefs, the general 
counsel, and their top assistants, should be maintained. 

In general, the Committee believes that agency heads should be at 
least as free as hearing examiners to consult with staff members. For 
propriety's sake, consultation with the lawyers and technical personnel 
who worked on the case should be limited. Other considerations also 
support a differentiation between the personnel who worked on the 
case and their superiors : the former are likely to be influenced by the 
heat of battle and less able to detach themselves from their prior 
involvement in the case, while their superiors can be expected to take 
a broader and more objective view of the implications of a given case 
in advising the agency heads. Nor should it be assumed that agency 
heads are so lacking in intelligence! and integrity that they will be 
influenced by the comments of the staff, regardless of whether the posi- 
tion urged has intellectual merit or factual support. In fact, the dan- 
gers of one-sided advice are narrowed as the group consulted becomes 
broader, since the individuals in an agency do not represent a mono- 
lithic orthodoxy but a congerie of different attitudes and ideas in con- 
stant motion. 

Once again^ the nature of the consultation and its setting are impor- 
tant. There is no reason, for example, why a commissioner who de- 
sires information concerning material in the record should not address 
specific queries to the hearing examiner or staff lawyer who was in- 
volved in the case. Unlike the individuals involved in the final de- 
cisional process, such as personal assistants or opinion writers, they are 
thoroughly familiar with the raw data in the record. An exaggerated 
concern for the form of propriety rather than its substance should not 
persuade agency heads to disregard the hearing examiner's notes or 
memory as if they did not exist. Particularly when the agency heads 
are contemplating an approach to a policy issue different from that 
taken by the hearing examiner, and explored by the parties in the 
briefs, it is important that the implications of the proposed action be 
fully explored with knowledgeable members of the staff. 

A related issue is whether the agency heads should vote on the basis 
of the materials submitted by the participants, plus the analysis pro- 
vided by decisional personnel, or should consider the case on the basis 
of a draft final report, as in the ICC. The Committee suggests that 
draft decisions, unaccompanied by explanatory memoranda, may not 
adequately outline and explain the crucial issues, and that materials 
of a more analytical nature (those supplied by the decisional per- 
sonnel) and of an adversary nature (those supplied by the parties and 
staff counsel) may often be more informative and revealing. This is 
particularly true in situations in which oral argument is not held. 
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c. Personal responsibility for opinion preparation. A final issue 
affecting the informed participation by agency heads in the 
decisional process is whether decisions should issue under the 
name of individual commissioners. Experience thus far tends to in- 
dicate that this current trend is no cure-all of deficiencies in opinions, 
but may be of some slight value in some situations. In the FPC, for 
example, it seems helpful because it has encouraged commissioners to 
take a greater interest in the process of working out a rationalization 
for a decision. In some instances commissioners have become deeply 
involved in the particulars of writing the decision. It should be rec- 
ognized, however, that limitations of time make it impossible for a 
commissioner to actually write an opinion in most instances. The ad- 
dition of "personal touches" to a decision entirely thought through and 
prepared by someone else is not in itself a great advance in adminis- 
trative procedure. All in all, peY-sonalized decision procedures are too 
new to evaluate. The Committee recommends that this matter be 
given fuller study at a later time. 

F, INCREASING THE EFFECTIVENESS OF REGULATION 

The Committee on Rulemaking believes that it has approached 
problems of procedural reform with an inquiring as well as skeptical 
attitude. The decision to deal only with rate proceedings and the 
choice of agency -by- agency studies as a method of approach illustrate 
the Committee's doubt that fruitful across-the-board generalizations 
could be arrived at in the available time. Perhaps the limited and 
modest nature of its recommendations also substantiates the Commit- 
tee's attitude of skepticism toward broad proposals of reform. On 
the other hand, the Committee has attempted at the expense of sub- 
stantial time and effort on the part of its members to canvass in a 
thorough fashion every serious proposal which has been advanced by 
responsible persons relating to the improvement of rate proceedings. 
On many of these proposals the Committee has reached either a nega- 
tive conclusion or a determination that for one reason or another an 
affirmative conclusion should not be accepted at this time. It is for this 
reason that this report discusses a substantial number of matters on 
which the Committee has not seen fit to submit recommendations to 
the Administrative Conference. It would be wasteful of the exten- 
sive education the Committee has undergone if its views on these mat- 
ters were not recorded for the benefit of others who may later till the 
same ground. Several other matters of a broader nature, not in- 
cluded in the previous discussion, have taken much of the Committee's 
time and effort and we turn to these in concuding this report. 

1. The need to improve the quality of agency personnel at all levels 

The Committee is convinced that the most pressing need at the vari- 
ous Federal agencies exercising rate functions is a general improve- 
ment in the quality of personnel at all levels. For the most part, the 
present organization and procedures of these agencies are well adapted 
to the functions being performed. Wliile further changes of a modest 
nature may be desirable, the path of procedural innovation has been 
explored with great ingenuity and thoroughness in most agencies. 
While further efforts and continuing study are always in order, the 
attraction and retention of more capable agency personnel at all levels 
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would produce much more dramatic accomplishments. The major 
difficulties, which the agencies are attempting to remedy,, are largely 
those endemic throughout the Government : low salaries for profes- 
sional personnel, even lower relative salaries for the middle and top- 
grade supervisory personnel, poor working conditions, and the low 
repute of civil servants in the United States today. A periodic diffi- 
culty of rate agencies is the decline of regulatory zeal which has oc- 
curred as the crusading fervor of the early years of regulation has sub- 
sided and regulation has become a. more routine facet of the national 
landscape. Capable men may go into the regulatory agency for ex- 
perience and training, but many of them leave when outside opportuni- 
ties beckon. It is hoped that the Committee on Personnel will be able 
to assist in fashioning measures which will make government service 
more attractive over the long pull. 

2, The desirable blend of rulemaking vs. adjudication in the 
development of rate policies 

Some regulatory agencies (perhaps the SEC is the most striking 
example) transform the bulk of their -work into the framing of gen- 
eralized rules followed by individualized staff applications. The re- 
sult, if the agency is successful, is a drastic reduction in litigated pro- 
ceedings and the substitution of informal procedures for adjudications. 
The agency staff does the job under the supervision of the agency 
heads, with the hearing examiner playing a relatively minor role. 
Other agencies (perhaps the NLEB first comes to mind) eschewv 
general rulemaking by choice or necessity, developing policy in the 
process of deciding numerous contested cases. The examples given 
undoubtedly are heavily influenced by statutory language and by the 
distinctive functions performed. Yet rate proceedings in. different 
agencies run almost the same range. Contested rate cases are very 
rare under the Packers & Stockyards Act and the Federal Communi- 
cations Act; infrequent under the Federal Power Act and the Federal 
Aviation Act ; and extremely commonplace under the Interstate Com- 
merce Act and the Natural Gas Act. Perhaps the differences are again 
due to the differing context and character of regulation; it seems, 
likely, for example, that the stable price of electricity as compared to 
the rapidly increasing price of natural gas has influenced the relative 
frequency of the two types of proceedings in the FPC. Nevertheless, 
there appear to be important differences in the degree to- which agen- 
cies conducting rate proceedings rely on the informal application of 
general policies as against case-by-case adjudication. 

The ICC, for example, although it employs rulemaking in connec- 
tion with safety and other matters, has rarely created rate policies 
outside of an adjudication context. Some critics would even assert 
that intelligible standards have not emerged from the process of case- 
by -case adjudication, with the result that members of the industry are 
encouraged to litigate because of the inability to predict results in 
advance of the agency's ad, hoc decision. The ICC staff, which never 
engages in informal negotiation or settlement of rate proceedings, 
does not even participate in major litigated proceedings. In several 
other agencies, however, such as CAB or FPC, the staff plays a much . 
more active role in the individualized application of agency policies 
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in an informal setting, as it does also whenever formal proceedings 
occur. 

In general, the Committee favors a broader use of rulemaking tech- 
niques in the development of rate policies, although the matter is not 
susceptible of categorical choice. The problem is one of balancing the 
advantages and disadvantages of the two principal methods of formu- 
lating policy: advance rulemaking and case-by-case adjudication. 
Each has characteristic faults as well as virtues; a wise agency w^ill 
use the two in happy combination, each for its own best work. Several 
agencies, the Committee feels, would do well to make somewhat greater 
use of rulemaking techniques ; but it is impossible to take a generalized 
stand in favor of either method in any agency without detailed study 
of particular situations. 

3. The feasibility of clarifying substantive standards 

The clarification of substantive, standards in established areas of 
rate litigation would undoubtedly decrease the number of filings, 
increase the rate of settlement, and simplify the remaining contested 
proceedings. A constant refrain in recent years has been the alleged 
failure of the commissioners— or the Congress — to formulate intel- 
ligible principles which would enhance predictability of results. 
Much of this criticism fails to take adequate account of several signifi- 
cant considerations : ( 1 ) When legislative policies are posed in terms 
of generality or inconsistency, as they often are, it is difficult or im- 
possible for the agency to commit itself to any clear position. (2) 
Our system places major restraints upon an agency's freedom to articu- 
late new policies and to choose among existing ones. Among these 
restraints are (a) a form of judicial review which allows the courts 
to second-guess the agency on matters of policy under the guise of 
seeing that the agency has complied with statutory language j and 
(b) the continuing oversight of agency action by other agencies of 
government through legislative investigations, control over appropria- 
tions, or exercise of the appointing power. (3) It is easy to under- 
estimate the difficulty of the problems if one is not responsible for the 
results or embarrassed by an overabundance of information. (4) 
Finally, premature generalization may be very harmful, creating 
unnecessary turmoil and litigation. The private businesses which 
are subject to rate regulation cannot be expected to make investments 
or incur risks in an environment of sudden and unpredictable changes 
of regulatory policy. The regulatory agencies, many of which have 
been stung in the past by rash action, are understandably cautious 
until fully aware of the implications and likely effects of a proposed 
action. 

Here again, definitive conclusions, cannot be reached. Substantial 
opportunities undoubtedly exist in every agency for the clarification 
of procedures and the further elaboration of substantive principles. 
Authoritative pronouncements of agency policy, whether cast in the 
form of general rules, statements of policy, or adjudicatory opinions, 
would eliminate issues from contested rate cases and simplify the 
determination of others. More strenuous efforts in this direction, 
as recently urged by Judge Friendly, would be desirable. But a 
policy is not a good one merely because it is a clear one ; each exercise 
of policymaking must be judged on its own merits. 
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4 The relative importance of concern with ^'procedural" as dis- 
tinct from "substantive" matters 

We feel that the proposals outlined here, if seriously implemented, 
can make substantial contributions toward minimizing, unnecessary 
delay in rate proceedings and rendering them more effective. How- 
ever, it is important to recognize that procedural improvements alone 
cannot do the job. When all is said and done, even after beneficial 
changes are made in procedural matters, equal or greater possibilities 
for improvement will lie in areas of personnel and substantive policy. 

The Committee's survjey of the conduct of Federal rate proceedings 
has produced the clear conviction that many of the fundamental 
problems are substantive in nature rather than procedural. There is 
no outstanding lack of fairness in rate proceedings as presently con- 
ducted and the deficiencies in the quality of the result or. the speed 
of its production are in large part due to matters beyond the scope 
of the Committee's responsibilities. The full potential for. improve- 
ment will not be realized until much greater progress has been made 
toward solving such thorny problems as (1) deficiencies in the quality 
of agency personnel, (2) insufficient manpower or appropriations to 
handle the enormous volume of business, and (3) inadequate guidance 
from Congress or agency heads on matters of substantive policy. 



ADMINISTRATIVE CONFERENCE OF THE UNITED 

STATES 

COMMITTEE ON COMPLIANCE AND ENFORCEMENT 
PROCEEDINGS 

CONFIDENTIAL RECORDS IN FEDERAL ADMINISTRA- 
TIVE AGENCIES, VOLUNTARY DISCLOSURE AND DIS- 
COVERY PROCEEDINGS 



E-ecommendation No. 30, submitted to the Conference by 
the Committee on Compliance and Enforcement Proceedings, 
was approved by the Conference at its Sixth Plenary Session, 
December 4, 1962. This is the Committee Report in support 
of the recommendation. 



115 



' RECOMMENDATION NO. 30 

It Is Recommended That — 

The Conference approves the principle of discovery in adjudicatory 
proceedings and recommends that each agency adopt rules providing 
for discovery to the extent and in the manner appropriate to its 
proceedings. 
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CONFIDENTIAL RECORDS IN FEDERAL ADMINISTRA- 
TIVE PROCEEDINGS, VOLUNTARY DISCLOSURE, AND 
DISCOVERY PROCEEDINGS 

Report of the Committee on Compliance and Enforcement 
Proceedings in Support of Recommendation No. 30 

INTRODUCTION 

Centuries ago the outcome of legal disputes was hazarded upon 
physical combat in which it was presumed that the Almighty would 
guide to victory the one whose claim was righteous. In our somewhat 
less God-fearing day we have long put aside "Trial by Battle" as a 
means of deciding cases; but in the adversary system there continues 
to be reliance on the ability of each party to present fully and effec- 
tively his respective claims, trusting then to judge, jury, or adminis- 
trative agency for a proper determination of the merits. It was long 
believed that the successful operation of the adversary system was 
significantly related to the fact that parties in litigation could with- 
hold until trial all but the barest essentials of a cause of action or a 
defense. The resulting element of "surprise" was again thought 
salutary because of the assumed protection it gave against perjury and 
manufactured evidence. The idea was that direct encounter, for which 
no adequate preparation could be made, assured honest evidence. 

More recent research and scholarly opinion on the matter has sug- 
gested, quite conversely, that such surprise is as likely to promote cal- 
culated falsity as trutn. Accordingly, the increased trend in Ameri- 
can courts has been toward the elimination of surprise, particularly in 
the form of the prehearing conference and in the various discovery 
techniques. Especially true in civil cases, there are marked tenden- 
cies in this direction also on the criminal side. In administrative pro- 
ceedings, particularly among the federal agencies, there has been 
widespread experimentation and considerable acceptance of the pre- 
hearing conference as a device to expose the facts in support of the 
opposing contentions and to narrow the issues in dispute. To a lesser 
extent the agencies have indulged in some cautious experimentation 
with the discovery procedures, but by no means throughout the admin- 
istrative establishment; and some agencies have indicated that they 
think ill-considered any extension of mandatory discovery against 
agency personnel. 

Certain it is that the administrative process is significanly different 
from ordinary civil and criminal litigation in a number of respects. 
It is the purpose of this memorandum to inquire whether those differ- 
ences make inappropriate the adaptation of modem techniques of 
discovery to administrative proceedings. But first it seems proper 
to inquire as to the reasons for discovery in ordinary judicial pro- 
ceedings and to note the estimate of its success in those areas in which 
the accumulated experience is now substantial. 
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L THE RATIONALE OF DISCOVERY 
A. In General 

Without for the moment focusing on the somewhat special problems 
in administrative proceedings, discovery may be defined broadly as 
"the process by which a party obtains before, trial information and 
other materials relevant to a pending lawsuit."/ Whether in civil 
or criminal proceedings, in state or federal courts, or in administra- 
tive hearings, there are various devices by which discovery may be 
:^ccomplished after the pleading process has begun, including deposi- 
tions upon oral exarnination, depositions upon written interrogatories, 
interrogatories to parties, production of documents, and admissions by 
parties. These techniques have been quite generously available to par- 
ties in federal civil proceedings since the adoption of the Federal Rules 
■of Civil Procedure in 1938 (Rules 26 to 37) . Where the trial forum is a 
federal district court, the Government is not immune from lawful dis- 
'Covery orders, so that its refusal to comply with an order may result in 
^sanctions comparable to those invoked against a private, litigant.^ 
^Vhatever may have been the reservations of the legal profession about 
discovery when first proposed in 1938, there would. apparently be few 
now who would urge that the federal courts abandon present discovery 
practices.^ 

Discovery in much more limited form is available to a defendant 
from the Government in a federal .criminal proceeding under the pro- 
visions of Rule 16 of the Federal Rules of Criminal Procedure. It is 
interesting to note, however, that the Advisory Committee on Crim- 
inal Rules of the Committee on Rules of Practice and Procedure of 
the Judicial Conference of the United States is giving serious consid- 
eration to revision of Rule 16 of the Federal Rules of CriminarPro- 
cedure to provide for a measure of real discovery on behalf of the 
accused against the Government. 

. In federal administrative practice discovery from the Government's 
stimulated only in fairly unimf?o-rtant ways by the APA. Beyond 
that the matter depends on varying agency practices, many of which 
offer little encouragement to respondents or other interested persons 
who seek disblosure of material which the agencies designate , as 
confidential. . " 

In view of these differences in practice it is important to note the 
extent to which the reasons for discovery are common to the various 
kinds of adjudicatory proceedings, and the ex;tent to which more 
restrictive practices are justified or necessitated in the admin isferative 
process,, : . 

The Benefits of Discovery ^ 

Professor J.-W. Moore, speakmg primarily of discovery in- Federal 

■ civil cases, lists seven benefits, as follows : 

1. It is of great assistance in 'ascertaining the truth and in checking and pre- 
venting perjury * * * . . 

2. It is an effective means of detecting and exposing false, fraudulent, and 
sham claims and defenses. 



1 Developments in the Law — Discover.^, 74* Harv. L.. Rev. 940, 942 (1961)-. 
eSee 4 Moore's Federal Practice, par. 26.25[6] (1950). - , 

^Id. at par. 26.02[3]. 
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3. It makes available in a simple, convenient, ahdi often inexpensive way facts 
which otherwise could .not have been proved, except with great difficulty and 
sometimes not at all. 

4. It educates , the parties in advance of trial as to the real value of their 
claims and defenses, thereby encouraging settlements out of court. 

5. It expedites the disposal of litigation, .saves the time of the courts, and 
clears the docket of many cases by settlemeuts and dismissals which otherwise 
would have to be tried. 

6. It safeguards against surprise at the trial, prevents delays, and narrows and 
simplifies the issues to he tried, thereby expediting the trial. .' • 

7. It facilitates both the preparation and the. trial of cases.* 

Similarly, in criminal prosecutions in the Federal courts the move- 
ment in the direction of increased discovery opportunities ^ is premised 
on the prospect of thereby securing improved ascertainment of facts, 
despite, whatever changes might be effected in the ordiuary balance 
between the state and the accused. On this point the Supreme Court 
commented in 1961, in discussing the producibility for impeachment 
purposes of a statement in the possession of the FBI : 

The function of prosecution and defense at the inquiry was not so much a 
function of their adversary positions in the trial proper, as it was a fu action of 
their duty to come forward with relevant evidence which might assist the judge 
in; the making of his determination.*' 

11. DISCOVERY AGAINST FEDERAL ADMINISTRATIVE 

AGENCIES ■ 

A, Scope of the Inquiry 

Even apart from questions of discovery, complaints about the fed- 
eral administrative establishment have often emphasized the diiSculty 
of learning anything about the administrative process. At least be- 
fore enactment of the Administrative Procedure Act there was often 
difficulty in ascertaining even such nonsecret fundamentals as agency 
organization, immediate and ultimate sources of authority, and such 
absolute essentials as the procedural and substantive rules governing 
agency action.^ There seems little doubt that dissatisfaction on this 
score was justified., Ce]:tainly it is clear that one reason for the enact- 
ment of the APA was to provide some corrective for this observed 
problem, thereby giving a stimulus to the functioning of the Federal 
Register Act, which had furnished at best limping leadership since its 
adoption in 1935.^ 

Section 3 of the Administrative Procedure Act, entitled "Public In- 
formation^" was the result of this demand for more effective access to 
the structure of administrative agencies and more perceptive insight 
into the bureaucratic process. The thrust of this section rmis entirely 
to the publication in defined places, available to the public for state- 
ments of organization, procedure, and substantive rules (in the. Fed- 
eral Register); opinions and orders (for public inspection); and 

■ ■* 4 Moore 26.02 [2}. See also Developments in the Law — Discovery, 74 Harv; L. Rev. 
940, 946-948 (1961). ' 

BSee, e.g., Jencka v. United States, 353 U.S.' 657 (1957) ; 18 U.S.C. 3500 (1958). ' See 
also Fletcher, Pretrial Discovery in Criminal Cases, 12 Stan. L. Rev. 293 (1960) ; Gold- 
stein, The State and the Accused: Balance of Advantage in Criminal Procedure; 69 Tale 
L.J. 1149 (1960); Louisell, Criminal Discovery: Dilemma Real or Apparent, 49 Calif. 
L. Rev. 56 (1961). 
'« CampfteW v. C/?iife(f fifiates, 365 U.S. 85, 95 (1961). , 

■^ See Newman, Government and Ignorance— ^A Progress Report on Publication' of Fed- 
eral Regulations, 63 Harv. L. Rev. 929 (1960). 

8 49 Stat. 500 (1935), as amended, 44 U.S.C. 301-314 (1958). 
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"matters of official record" ("to be made available to persons properly 
and directly concerned * * * ."). It was made clear, however, that 
where the agency "for good cause" wished to withhold orders, opin- 
ions, or other official records, disclosure was not required.^ 

There are only two provisions of the Adniinistrative Procedure Act 
that look at all in the direction of disclosure of material in agency 
files bearing on individual cases that are not part of the "public record." 

1. The second sentence of section 6(b) provides as follows: 

(b) Investigations.—* * * Every person compeUed to submit data or 
evidence shall be entitled to retain or, on payment of lawfully prescribed 
costs, procure a copy or transcript thereof, except that in a nonpublic in- 
vestigatory proceeding ithe witness may for good cause be limited to inspec- 
tion of the official transcript of his testimony. 

This provision was criticized as being unnecessarily restrictive in a 
report by the Committee on Compliance and Enforcement Proceedings. 
Its recommendation, adopted by the Administrative Conference on 
October 16, 1962, would enlarge the right of noncompelled witnesses 
to secure copies of their testimony and would eliminate the exemption 
for nonpublic investigations. 

The above suggested change, however, does not relate to discovery 
as such. Similarly, the other provision of the Administrative Proce- 
dure Act that might so relate does not significantly open the way for 
discovery. This is discussed immediately below. 

2. Section 7(b) of the Administrative Procedure Act reads as 
follows: 

(b) Heaeing Powees. — Officers presiding at hearings shaU have authority, 
subject to the published rules of the agency and within its i)Owers, to * * ♦ 
(4) take or cause depositions to be taken whenever the ends of justice 
would be served thereby * ♦ * (6) hold conferences for the settlement 
or simplification of the issues by consent of the parties * * *. 

There is no indication in the legislative history of the Administrative 
Procedure Act, in the Attorney GeneraVs Manual^ or in subsequent 
judicial rulings that these provisions were intended to impose upon the 
agencies anything like the discovery by deposition and interrogatories 
and by disclosure of documents that is available to parties in federal 
courts under Rules 26 to 37 of the Federal Rules of Civil Procedure. 
Indeed, that is the issue: To what extent, if any, should those or other 
discovery measures be incorporated into the federal administrative 
process? This memorandum will describe present agency practice in 
several illustrative situations (see also Appendix A) and will indicate 
the nature of the problems that are involved. Here, as elsewhere in 

•The Attorney Generars Mantial on the Administrative Procedure Act specified that 
Bection 3(c) (dealing with "matters of official record") was not Intended to limit agency 
power against disclosure of matters relating to Its Internal operation or Its Investigative 
records. "The great mass of material relating to the Internal operation of an agency Is not 
a matter of official record. For example, Intra-agency memoranda and reports prepared by 
agency employees for use within the agency are not official records since they merely 
reflect the research and analysis preliminary to official agency action. Tntra-agency reports 
of Investigations are, In general, not matters of official record ; in addition, they usually 
Involve matters of internal management and, in view of their nature, must commonly 
be kept confidential ♦ * *. 

"An agency may treat matters of official record as 'confidential for good cause found* 
and upon that ground refuse to make them available for inspection. Information held 
'confidential for good cause found* may be either information held confidential by. reason 
of agency rule Issued iii advance (for good cause) making specific classes of material 
confidential, or such Information as is held confidential for good cause found under a 
particular set of facts. The section does not change existing law as to those materials' in 
Government files which have been heretofore treated as confidential. See Boske v. XJomin- 
gore, 177 U.S. 459 (1900) ; Boehm v. Vnited States, 123 F. 2d 791, 805 (CCA. 8, 1941)." 
Attorney General's Manual 25 (1947). 
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the administrative process, it should be remembered that agency prac- 
tice is not all of a piece. The necessities of agencies, respondents, and 
members of the general public vary considerably in accordance with 
the mission to be performed by the various agencies. 

Before examining agency practice in any detail, and before scrutiny 
of the various reasons for and against restricting access to information 
lield by an agency, it may be desirable to state in summary form the 
typical agency practice as embodied in current rules. 

The not uncommon pattern in agency regulations is to declare by 
way of exordium that it is agency policy to make official records avail- 
able to the public "to the maximum extent possible." Such hortatory 
expressions may have been stimulated in recent years by repeated 
congressional inquiry into the availability of information,^** which 
in turn had been prompted by frequent complaints that the "people's 
right to know" was being denied in the administrative process.^^ Or 
it may be that the "Illustrative Rules" on depositions, interrogatories, 
admissions, and prehearing conferences contained in the 1955 Report 
of the Conference on Administrative Procedure (see Appendix B) 
stimulated some modest review of agency practice.^^ Nevertheless, 
the truth remains that amended rules proclaiming the availability to 
the public of information in agency records have in many agencies not 
fundamentally altered the restrictive rules and practices on the basis 
of which agency affairs are conducted. 

Some restrictions on disclosure are beyond agency power of altera- 
tion. For example, there is a considerable body of statutory law f or- 
biding disclosure of certain kinds of trade and business information 
secured by the agencies (see, e,g,yth.e materials in Appendix A of the 
FTC, FDA, and SEC). Nondisclosure in other instances is based on 
a variety of privileges that are regularly accepted even in court as a 
valid basis for nondisclosure. However, it is also true that a "num- 
ber of agencies restrict disclosure of material whose confidentiality is 
not required by statute and would not be sanctioned in court under any 
recognized privilege. Thus, a number of agencies specifically provide 
that their officers and employees may iiot disclose material made con- 
fidential by agency rules, even in response to subpena. Rather they 
are directed to appear and "respectfully decline to produce" the de- 
manded material. 

There are now 21 agencies which on July 20, 1962, employed some 
505 section 11 hearing examiners for the conduct of adjudicatory pro- 
ceedings,^^ Six of these conduct section 11 hearings that are primarily 
concerned with enforcement matters (Agriculture, FTC, FDA, Labor, 

30 See, e.g., the 30-item bibliography of publications by the House Government Operations 
Committee on availability of Information. H. Rept. No. 2084, 86th Cong,.', Sd sess. Avail- 
ability of Information from Federal Departments and Agencies (The First Five Years and 
Progress of Study, August 1959-July 1960), pp. 186-187 (1960). The most recent Survey 
report details progress of the study from January to August 1961. H. Kept. No. 1257, 87tli 
Cong., 1st sess. See also Hearing Before Senate Subcommittee on Constitutional Rights 
of Subcommittee on the Judiciary, 85th Cong., 2d sess. 988-1017 (195S) ; Note,. Discovery 
from the United States in Suits Between Private Litigants^ — the 1958 Amendment of the 
Federal Housekeeping Statute, 69 Yale L.J. 452, 456-459 (1960). 

li IMd. See also, Cross, The People's Right To Know (1953). 

^ See also the Report of the Committee on Pleadings of the President's Conference on 
Administrative Procedure (October 1954), reporting inability to reach agreement on any 
discovery proposals. 

^ Report of the Committee on Personnel to the Administrative Conference of the United 
States at page 9 (September 24, 1962). The agencies are the following: Agriculture, 
Alcohol (Treasury), Alien Property, AEC, CAB, CSC, Coast Guard (Treasury), FCC, 
FMA, FMC, FPC, FTC, Food and Drug (HEW), Indian Affalra (Interior), ICC, Labor, 
Land, NLRB, Post Office, SEC, Social Security (HEW). 
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NLRB, and SEG), as does the Immigratibn and Naturalization Serv^ 
ice (with hearing officers not .subject to section 11 of the APA). The 
discovery practices of these seven departments and agencies are exam- 
ined in Appendix A. In addition, the new procedures of the Federal ^ 
Aviation Agency, providing for substantial discovery, are included in 
Appendix A, as are comments on State -Department procedures which 
present somewhat unique considerations. Apart from the FA A, and 
to a more limited extent the FTC, none of these agencies with im^ 
portant enforcement powers provides in its rules for any significant 
measure of discovery against the agency in administrative adjudicar 
tory proceedings. It is worth noting, however,ithat those of the ex'- 
amined agencies that conduct their adjudicatory proceedings primar- 
ily in the federal courts rather than in administrative hearings, such as 
the Department of Labor and the Food and Drug Administration, 
seem to operate effectively and without undue burden under the. dis- 
covery provisions of the Federal Rules of Civil Procedure. Eeasons 
for the usual greater reluctance to permit discovery in administrative 
adjudications are suggested below. 

It is scarcely surprising that acceptance of discovery practices should 
occur first in judicial proceedings with priority even there to civil over 
criminal proceedings, and that acceptance by administrative agencies 
should come later, if indeed at all. Litigation in the civil courts is 
ordinarily between two (or more) private parties who have equal in- 
terests in the applicable rules of procedure and stand to gain or lose 
about the same as rules are changed. Thus, as lawyers generally — or, 
at least, leaders at the bar — can be shown that pretrial conferences 
and discovery procedures provide opportunities for more effective rep- 
resentation of clients, they can be persuaded to endorse efforts in that 
direction. Even in criminal proceedings, where prosecution and de- 
fense" each has some advantages by way of superior investigatory 
means or constitutional protection denied to the other, both can often 
be convinced that there are advantages in increased pretrial confer- 
ences and enlarged rights of discovery. The prosecution may be will- 
ing to relinquish something of. the advantage it has in superior aids 
to investigation in return for relaxation of some of the rights of the 
defense that inhere in the privilege against self-incrimination and 
the obligation of the prosecution to prove guilt beyond a reasonable 
doubt. [ 

The situation in the administrative process is very different. As a 
natural concomitant of the typical administrative obligaton to protect 
and conserve the "public interest," the agencies are in general armed 
with substantial and sweeping. powers of inspection, investigation, and 

, testing that are of course either denied to or beyond the usual capacity 
of private parties. In addition, agencies have at their command for- 
midable accumulations of expertise in the area qf agency competence; 
and agency positions are fortified, not only in their own proceedings, 
but as well in the courts, by the realization that the agency seeks vindi- 
cation not so much of its own interest as it does that of the public. This 
aspect of the governmental advantage is even more marked in ad- 
ministrative than in criminaLproceedings. Agencies are not required 
to prove their cases beypnd a reasonable doubt, nor is the privilege 
against self-incrimination ordinarily a substantial obstacle in the way 
of ^achieving their objectives. When viewed from this perspective, 

%gency reluctance to relinquish the advantages of nondisclosure is very 
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understandable. Agencies see at first little to be gained in return save 
greater difficulty in establishing positions which they believe, in good 
conscience, to be in the public interest. 

In one aspect of disclosure the agencies have demonstrated willing- 
ness to follow the lead of civil litigation. The prehearing conference 
has become as commonplace in the 1960's as it was a rarity before the 
Administrative Procedure Act was enacted.^^ In this practice the 
agencies have found an effective tool for encouraging settlement of 
cases or at least shortening the time necessary for hearing. 

Assurance of siiViilar gains to an agency which provides discovery 
against itself is of course less obvious to the agencies. As already, 
noted, there is at present a potential imbalance in any agency pro- 
ceeding in which the agency is arrayed against a private party. Al- 
though agency and respondent are both entitled to the issuance of sub- 
penas for essential testimony ajid documents, there are two differences, 
both of which work to the advantage of the agency. 

■ In the first place, while the agency may presumably subpena, in in- 
vestigatory proceedings, or for use in adjudicatory proceedings, any 
record of even remote relevance without fear of judicial nonenforce- 
ment, the private party may have a subpena only as to testimony or 
documents needed for the hearing, and then only upon a "showing of 
genera] relevance and reasonable scope of the evidence sought." (For 
a possible broadening of the subpena power, see Recommendation No. 
13, adopted by the Administrative Conference on April 3, 1962.) No 
matter how generous the hearing officers, one can scarcely doubt that 
the agency rights are, in Orwell ian terms, "more equal" than the 
rights of private parties. 

Second, and more important, is the fact that the agency may seek 
testimony or documents from any person without restriction, including 
demands made upon the respondent, his employees, or associates. The 
respondent, however, may not, either before trail, or during trial itself, 
demand as of right any information or records which the agency has 
designated confidential (except in the limited circumstances covered 
by the Jencks rules, as discussed below). It is perfectly natural that 
agencies should be reluctant to relinquish such tactical aids to suc- 
cessful litigation. 

Evaluation of other agency reasons for opposing enlarged discovery 
is obscured somewhat by the question of privilege. Wlien agencies 
litigate in the Federal courts, they are stripped of their administra- 
tive discretion to classify material as confidential and refuse its dis- 
closure. Even in judicial proceedings the agencies may of course 
plead any of the customary privileges available to all parties, includ- 
ing the attorney-client privilege and benefit of the work-product rule. 
In addition, agencies, by their nature as participants in the govern- 
niental process, may plead the informer's privilege ; they may refuse 
disclosure of "secrets of state" ; or they may urge the most compendious 
of all the privileges, the so-called executive privilege,^^ No one sug- 
gests that less in the way of privilege would or should be available to 
an agency in its own hearing procedures, even under the most generous 
view of appropriate discovery against the Government. Nevertheless, 
to subject administrative prehearing and hearing procedures to dis- 
covery rules comparable to those in the federal courts might well en- 

1* See. e.g., rnle 4.8 of the Federal Trarfip Commission Rules of Practice (June 1962). 
^^ These privileges are discussed in part C(2), below. 
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large appreciably the records and data to whieb litigants before the 
^agencies would be given access. 

Agencies may well ask what advantage may accrue to them as a re- 
sult of providing discovery that will be utilized principally by persons 
charged with violation of statute or agency regulation. Candor re- 
quires the answer that the argument in favor of discovery in the ad- 
ministrative process must be made in tenns of the "public interest" to 
whose pursuit the agencies are already committed. Most agencies state 
ithat they make available to parties arrayed against the agency all the 
information that they "need to know." But the disinterested observer 
can scarcely be surprised that the private party respondent prefers an 
opportunity to determine for himself , under quasi-judicial scrutiny, 
whether there is in fact other material which would help his case with- 
out undue prejudice to government sources or essential methods of 
^<]>peration. The foregoing is not to say that agency personnel can 
]ndt be persuaded that there may be advantages to the administrative 
^process as a whole to be gained from use of discovery tecliiiiques. 
Eather it is only to note that the advantages to be gained from en- 
larging discovery practices are by no means as two-sided in the ad- 
ministrative process as they tend to be in judicial proceedings, civil and 
^criminal.. 

On the other hand, there are several factors that make even more 
•compelling the argument in favor of discovery in the administrative 
process than in other kinds of proceedings. 

First As a corollary to the matters referred to above, the seeming 
disadvantage to private parties that results from the superior investi- 
gative powers at the command of federal agencies provides at least 
an arguable justification for some evening of the balance. Moreover, 
particularly in the area of public service activities, i]t is important not 
only that there be fairness in fact, but as well the procedures must 
^eem fair on their face. Private parties involved in administrative 
proceedings are sometimes disturbed by the fact that the proceedings 
are governed by rules of procedure prescribed by one of the parties 
rather than by a third party as would ordinarily be the case. Dis- 
covery procedures are useful in miaimizing this concern. Similarly, 
where executive, legislative, and judicial powers are blended in a 
single agency's activity, the resulting need for adherence to scrupulous 
standards of fairness is served by providing reasonable opportunity 
for discovery. Public acceptance of agency decisions is not unrelated 
to the giving of satisfaction in these regards. 

This concern for increased public acceptance of agency practices and 
decisions is said to have been one of the factors that led the FAA 
to provide discovery procedures modeled on the Federal Rules. No 
dissatisfaction with the operation of these rules is reported to date. 

Second, The fact that there is no rigid separation of functions 
within federal agencies accentuates the disability under which the 
private party suffers as a result of his being denied access to informa- 
tion available within the agency .^^ As a result, it is at least sometimes 
possible for a hearing officer to learn matters from agency technical 
staff that respondent would wish to refute or subject to cross-examina- 

ii" Administrative Procedure Act, section 5. Cf. Recommendation No. 16, approved by the 
Administrative Conference of the United States on June 29, 1962;, and Recommendation 
No. 19, approved by the Administrative Conference on October 17, 1962, 
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tion if he could know that it was available to the hearing officer witb 
the power of initial, decision or the agency with ultimate authority. 

To raise this as a problem does not by any means suggest that an^ 
appropriate solution would be to make all agency files available. But 
it IS true that many have been troubled by the fact that almost without 
exception federal agencies classify as confidential material in their 
files and then refuse disclosure except within their own discretion. 
The question raised is whether there should be an enlargement of the 
authority of hearing officers to determine when disclosure would be 
sufficiently important to an applicant and nonprejudicial to the agency 
to justify its revelation. 

Third. A further consideration that sets administrative proceed- 
ings somewhat apart from judicial proceedings is the greater flexi- 
bility of procedure which is characteristic of the former. Thisj how- 
ever, is a factor which ambiguously looks both in the direction of 
support for, and opposition to, acceptance of discovery techniques. 
On the other hand, the argument is made that the already substantial 
delays in many administrative proceedings would be heightened if 
pretrial discovery should become available to litigants in those pro- 
ceedings. This was in fact one of the principal arguments advanced 
aaginst discovery in 1953-54 in the Pleadings Committee of the Pres- 
ident's Conference on Administrative Procedure, and was unques- 
tionably an important factor in that Committee's failure to agree on 
a recommendation. 

On the other hand, under the Federal Rules of Civil Procedure, 
and apparently as well in states that have adopted discovery tech- 
niques patterned after the Federal Rules, the experience has been 
just the opposite. That is, after judges and parties become accus- 
tomed to working under the Rules, the consensus appears to be that 
litigation is simplified and shortened, and settlements are encouraged. 
There is no reason to believe that administrative proceedings are so 
different in character that this experience would not be relevant as 
a predictive factor. 

Backhanded support for this view is furnished by the argument 
sometimes advanced that pretrial discovery is not necessary because 
of the relative ease of securing continuances upon a showing of sur- 
prise. The difficulty with the argument is that the very ease of secur- 
ing continuances is one of the principal causes of delay. Thus, it 
would appear that any scheme whereby continuances could be reduced 
would be a welcome step toward elimination of delay. There is every 
indication that discovery, coupled with effective prehearing proce- 
dures, would go, far to achieve that end. 

Fourth, Recent extension of the prehearing conference as a device 
for settlement of administrative litigation has already been men- 
tioned. Now it remains only to call attention to the close relation- 
ship between the prehearing conference and discovery. In a sense, 
of course, any effective pretrial or prehearing procedures are discovery- 
devices; but their effectiveness is limited so long as disclosure is 
purely voluntary. This factor would seem to be accentuated in the 
administrative process, where, as noted above, the Government has 
substantial investigatory powers that are ordinarily denied to private 
parties. Another way of saying the same thing is to suggest that the 
agencies already have means of securing most of the information that 
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would be available under typical discovery procedures. Accordingly, 
agencies may have little to learn from respondents at prehearing 
conferences. The usefulness of the prehearing conference may be sub- 
stantially reduced in the absence of any nxeans by which the private 
party may secure discovery against the Government. 

The Committee on Information and Education, in its First Draft 
of Eecommended Procedures for the Trial of Protracted Cases Before 
Administrative Tribunals, recomm,ending extension of discovery, 
makes the point of interrelationship between prehearing and discovery 
as follows : ^'^ 

Definition of issues and control of discovery are closely interrelated and must 
be coordinated. Petitioners for agency action may hesitate to commit them- 
selves to a statement of the issues until they have had substantial discovery 
from the opposition, or from the agency's staff. Similarly, neither the opposi- 
tion nor the staff* may be sufficiently acquainted with the facts to permit a pre- 
cise definition of the issues until they have had the discovery from the petitioners. 

But extensive discovery cannot be kept within- reasonable bounds until there 
is some understanding of the issues that must mark the bounds of possible dis- 
covery. And those bounds must be set early if confusion is to be avoided. The 
remedy suggested is that each side be required to submit promptly, in writing, 
its tentative statement of the issues. When these statements are discussed at a 
pre-trial conference, consideration can be given to limiting discovery, for exam- 
ple as to subject matter, geographical area and period of inquiry. Initial dis- 
covery can then proceed within the bounds established. 

When the FTC revised its rules in 1961 to provide for greater 
utilization of the prehearing conference and for increased discovery, 
there was apparent recognition of the interrelationship of the two 
and the mutual support that each would provide for the other. Al- 
though definitive studies have not yet been completed by the FTC 
on the effect of these changes, there appears to be general satisfaction 
with the results. 

It should be emphasized again that thiere is no suggestion that 
existing privileges supporting nondisclosure by agencies in federal 
courts should be limited in any way. Thus, agencies may now assert 
in federal court the privileges available to private paii^ies and, in ad- 
dition, may rely on further privileges arising out of the Government's 
unique position, such as the state secrets privilege, informer's privilege, 
special application of the work-product rule, and that most com- 
pendious of all, the executive privilege. These will be discussed below 
to demonstrate how substantial is the protection from disclosure of 
matters which should not be revealed. The principal thrust of this 
memorandum, however, is to suggest that less important matters, now 
often routinely classified as confidential and not subject to disclosure, 
may be revealed with an over-all gain to the administrative process. 
The inquiry divides naturally into several sefjarate areas. 

One cluster of problems arises in connectio]i with agency proceed- 
ing in which an adverse pa ii:y seeks disclosure by an agency of the 
prior statements of other persons (whether witnesses or not), inter- 
nal agency investigative reports or other memoranda, documents on 
file with the agency, lists of witnesses to be used at a hearing, or any 
other information believed to be useful in preparation for hearing. 
These matters, discussed in part B below, require distinction between 
prehearing discovery procedures and those at the hearing (applicabil- 
ity of the Jencks rule and statute, for example) . Separate discussion 

1"^ Committee on Information and Education, report of June 1962, at page 14. 
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is also required as to the availablity to the; agency of various privileges 
grounded in statute, coiiunon-law rules, or those believed to be inherent 
in the governmental process. 

A second . series o:f questions arises in connection with litigation 
in court to which the agency may or may not be a party. One group 
of questions involves cases in which the agency is a third-party by- 
stander to the litigated proceedings, and discovery from the agency 
is sought in aid of one of those litigants. Here the considerations 
favorable to and adverse to discovery are of course somewhat different 
than where the agency is itself a party to the proceedings for which 
discovery is sought. Tliese matters are discussed in part 0(1) , below. 

Where the agency itself files an action pursuant to special statu- 
tory remedies or where declaratory or injunctive relief is sought 
against the agency, the considerations involved in discovery , and 
privilege are still different. These matters are discussed in part 0(2) 
below. ^ -' ■ -- 

B, Discovery by Depositions and Interrogatories, Production of 
Documents^ and Admissions 

The discovery devices enumei'ated in the title of this section include 
the principal modern techniques of discovery, as particularly outlined 
in Rules 26 to 37 of the Federal Rules of Civil Procedure. The Admin- 
istrative Procedure Act speaks of these matters only in the most gen- 
eral tei'ms. "Agency subpenas authorized by law shall be issued to any 
party upon request * "'" * upon a statement or showing of general rele- 
vance and reasonable scope of the evidence sought." Section 6(c). 
"Officers presiding at hearings shall have authority, subject to the pub- 
lished rules. of the agency and within its powers, to * * * (2) issue sub- 
penas authorized by law, * * ^' (4) take or cause depositions to be taken 
whenever the ends of justice would be served thereby, '■' * * (6) hold 
conferences for the settlement or simplification of the issues by con- 
sent of the parties, * * *." Section 7 (b) .^^ But it seems quite clear that 
the subpenas referred to were thought of in relation to witnesses and 
parties other than agencies; the depositions were never conceived to 
relate to agency personnel ; ^^ and the prehearing conferences were not 
visualized as vehicles for securing- access to agency secrets. To what- 
ever extent agency rules and regulations permit disclosure of agency 
files and records, it seems to be on the basis of agency discretion.^^ 

Some contend that the Administrative Procedure Act as it now reads 
could, and should, be construed to provide for the taking of deposi- 
tions and the use of other discovery devices to achieve results similar 
to those obtained under the Federal Oivil Rules.^^ And Professor 
Davis has written :. 

Probably no sound reason can be given for faUure to extend to administrative^ 
adjudication tlie discovery procedures worked out for judicial proceedings.^^ 



^5 Of possible, but remote, .relevance are 'section 3 (Public Information), and section 
7(e) (Evidence) authorizing such- cross-examination as may be "required for a. full and- 
true disclosure of the facts." 

^^ Agency rules providing for the taking of depositions and interrogatories appn.rently do 
not contemplate their use against the agency. 

2«As will be noted in part C, below, this discretionary power of nondisclosure obtains 
only in administrative proceedings. Where the agency is involved in a civil judicial pro- 
ceeding, it is subject to normal rules of discovery save to the extent its privileges may be 
more extensive than private pa^rties. 

^^ Berger, Discovery in Administrative Proceedings : Why Agencies Should Catch Up With 
the Courts, 46 A.B. A. J. 74 (1960). 

'—Davis, 1 Administrative Law Treatise, section 8.15 (1958). 
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However, as Professor Davis also notes, the scanty case law on the 
subject seems to deny the interpretation that the Administrative Pro- 
cedure Act was designed to provide depositions or other devices for 
discovery in the conventional sense.^^ In any event, such is the con- 
struction placed on the Administrative Procedure Act by the agencies. 
Apart from cases in court in which agencies are parties, where the 
federal discovery rules do apply, most federal agencies do not provide 
in their rules for any significant amount of discovery against the 
agency. This is not to deny the truth of the frequent agency assertion 
that in fact they voluntarily provide more information from their 
files than is required by their rules. The difficulty remains, however, 
that where there is no regularized way of securing data, except within 
agency discretion, complaints of unfairness will be made, no matter 
how ill-founded in fact. 

The Jencks rule in administrative proceedings 

In Jencks v. United States^^ a criminal case, the Supreme Court held 
that the defendant had a right to inspect FBI reports made two years 
earlier by prosecution witnesses. The Court formulated a general 
rule of evidence that a defendant in a criminal case is entitled to all 
prior statements of the witness in the possession of the prosecution 
which concern the same events and activities as their testimony. Per- 
haps indicating that the rule also had overtones of due process, the 
Court said, "Justice requires no less." ^^ Legislation enacted the same 
year^^ modified the decision somewhat while affirming the basic 
principle that the defendant may demand production of any prior 
statement of a witness relating to his testimony. 

Although neither the Supreme Court decision nor the statute men- 
tioned administrative proceedings, the widespread practice among 
Federal agencies — ^nearly uniform except in some national security 
cases — is to accept the general principle that where an agency witness 
is challenged on grounds that impeaching material can be found in 
agency files, the respondent is entitled to inspection of the witness' 
prior statements which are relevant to the challenged testimony. Such 
was the specific ruling in Oommwiist Party of the United States v. 
Subversive Activities Control Board ^'^ and in NLRB v. Adhesive 
Products Gorp}^ Since those decisions other agencies have announced 
adherence to the same policy, including, among those whose practice is 
summarized in Appendix A, the FTC, INS, and SEC. Only in cer- 
tain State Department proceedings have instances been discovered 
in which the Jencks principle is not applied in administrative adjudi- 
catory proceedings, as noted in Appendix A. Elsewhere the rule 
seems securely established as a part of Federal administrative law, 
a sort of "fair play" rule developed independently from, and almost 
despite the provisions of , the APA.^® 

To say that the Jencks rule applies generally throughout the Federal 
administrative establishment is not to say, however, that its enforce- 
ment necessarily lessens in any way assertions of privilege otherwise 

^353 U.S. 657 (1957). 
^la, at 669. 

s«71 Stat. 595 (1957), 18 U.S.C, 3500 (1958). 
^254 F. 2d 314 (D.C. Cir. 195S). 
P8 258 F. 2d 403 (2d Cir. 1958). 

^ See Note, The Jencks* Rule's Application to Adversary Adjudications of Administrative 
Agencies, 69 Yale L.J. 452 (1959). 
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available to administrative agencies. Thus, in the Communist Party 
ease the Government did not claim privilege, and in Adhesive^ while a 
claim of privilege was made and denied, the denial was based on the 
facts of the case. There was thus no assertion that a proper claim 
of privilege would be rejected. 

At least one court has accepted a claim of privilege for state secrets 
in a civil action even where the United States was plaintiff ; ^^ and 
this would seem equally available in' administrative proceedings. But 
a strong argument can be made that where the Government is the 
moving party (whether in civil, criminal, or administrative proceed- 
ings), it m effect waives its claim of privilege in this respect by introd- 
ducing the testimony of a witness subject to impeachment from the 
Government's files.^^ 

Also unresolved, but in the process of case-by-case determination, is 
the question of what sanctions can be appropriately imposed upon an 
agency for refusal to divulge the record deemed necessary under the 
JeneTcs rule. In the Jenchs case itself it was held that refusal to pro- 
vide the demand statements should result in dismissal of the indict- 
ment. But the Jenchs statute does not go so far, providing instead of 
the striking of the witness' testimony or the declaration of a mistrial. 
Since the statute does not in terms apply to administrative proceed- 
ings, no particular solution is preordained. It can be left either for 
agency formulation of rules, case-by-case resolution in the courts, 
or for legislative determination. Whichever route is chosen, it might 
well be appropriate to allow some flexibility for hearing officer dis- 
cretion, subject to judicial review, as to the proper sanction in any 
particular case. 

C. Discovery From Administrative Agencies in Federal Civil 

Proceedings 

This topic properly divides into two parts, civil suits in which an 
agency is plaintiff or defendant, and civil suits between private liti- 
gants in which the agency from which discovery is sought is not a 
party. Both aspects of the question have much in common, however, 
so will here be discussed together. 

The first and most important point to be noted about both is that 
where the proceedings are in the federal courts, civil cases are gov- 
erned by the Federal discovery rules, whether the Government is a 
party, whether an agency is a party, or even if discovery is sought of 
executive department or agency files in a proceeding between private 
litigants.^2 

The second point, and one which will not be here discussed, is the 
obvious fact that administrative agencies, in refusing disclosure of 
information in their possession, may assert any recognized common- 
law or statutory privilege to which other litigants or third parties 
would be entitled. The critical issue, which sets the government 
agency apart, is the question of the extent to which it may assert a 
"governmental privilege" based on its special status as guardian of an 
interest larger than its own, the public interest. Governmental privi- 

^^ Republic of China v. National Union Fire Insurance Go., 142 F. Supp. 551 (D. Md. 
1956). Cf. the sitnatiou where the Government is defendant, as in United States v. Rey- 
nolds, S^6 U.S. 1 (1952). 

Pi See note 29, supra. 

32 See 4 Moore's Federal Practice, par. 26.25 [2] (1950). 

20-101—63 10 
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lege may include the secrets of state privilege, the informer's privilege, 
or simply the executive privilege; but each. claim must fundamentally 
be gromided in an assertion that the public interest will be better 
served by withholding than by disclosure. Relying on such privi- 
leges as the basis for nondisclosure of information, agencies have dis- 
charged people from;public employment, caused their discharge from 
private employment, denied passport applications, excluded resident 
aliens irom readmission, rejected applications for suspension of de- 
portation, refused access to an accident investigation report, required' 
registration of organizations as subversive, and initiated criminal 
proceedings. In most of these cases, and in many others, the claim 
of privilege has been successful in judicial proceedings.^^ From this 
point on the issues diverge to some extent, depending on whether the 
agency is a party or not, 

1. Discovery from an agency in litigation between private parties 

The sftarting point for this inquiry is the 1900 case of Boske v. 
CoTYhingore ^* in which a state court, in a suit by the Commonwealth 
of Kentucky against a, distiller, had ordered a collector of internal 
revenue to respond to a deposition requiring disclosure of his files. 
His contempt sentence for refusal to comply was set aside by the 
Supreme Court on petition for habeas corpus. The Court relied on 
regulations issued pursuant to the so-called "housekeeping'' statute 
(5 U.S. C. 22) , which then read as follows : 

The head of each department Is authorized to prescribe regulations, not incon- 
sistent with law, for the government of his department, the conduct of its officers 
and clerks, the distribution and performance of its business, and the custody, 
use and preservation of the records, papers, and property appertaining to it. 

Although the ruling has sometimes been more widely read, the actual 
holding was only that a department head "may take from a subordi- 
nate * * * all discretion as to permitting the records in his custody 
to be used for any other purpose than the collection of the revenue, 
and reserve for his own determination all matters of that character." ^^ 
That holding was quite enough, however, to encourage the various 
departments and agencies to adopt regulations taking full advantage 
of the principle there approved that departments could deny disclo- 
sure of matter deemed confidential except on specific approval of 
the department head. Department of Justice Order ISTo. 3229,^^ pro- 
viding in part as follows, was widely copied, and has served ever 
since as the pattern for administrative regulations on this subject. 

Whenever a subpena duces tecum is served to produce any of such files, docu- 
ments, records, or information the oflScer or employee on whom such subpena is 
served, unless otherwise expressly directed by the Attorney General, will appear 
.in court in answer thereto and respectfully decline to produce the records speci- 
fied therein, on the ground that the disclosure of such records is prohibited by 
this regulation. 

The validity of that regulation was upheld in Umted States ex rel, 
Touhy V. Ragen^'^ a habeas corpus proceeding in which the petitioner, 

33 Soe Carrow, Govermriental Nondisclosure in Jiidiicial Proceodings, 107 U. of Pa. L. 
Rev. 166. 167-16S (1958). 

^177 U.S. 459 (fl900). 

^7(?. at 469-70. 

^^\\ Fed. Re.tr. 4920 (May 2, 1946). See also Mitcliel], Government Seerecv in Theory 
and Prn,ctice ; "Rules and Regulations" as an Autonomous Screen, 58 Colum. L. Rev. 199. 
204 n958). 

37 340 U.S. 462 (1951). 



SELECTED REPORTS OF THE ADMINISTRATIVE CONFERENCE 135 

a state prisoner, sought a subpena against an FBI agent to produce 
records alleged to show that the conviction had been obtained by 
fraud. The contempt conviction of the agent, who had refused to 
produce, was reversed because the agent had not been authorized to 
produce by his superior. As a result, since subordinate officials cannot 
be held in contempt for nondisclosure, and since the trial court ordi- 
narily lacks jusisdiction over the department head, the latter is ordi- 
narily left with discretion as to what information to release. ^^ 

Section 22 was amended in 1958 by the addition of the following 
sentence: 

This section does not authorize withholding information from the pubUc or 
Umiting the availability of records to the public.^ 

The purpose of the amendment seems to have been to withdraw any 
inference that an ultimate power of nondisclosure could be based on 
section 22 ; but it seems clear that the amendment was not intended 
to overrule or change in any w^ay the two major decisions of Boshe and 
Touhy.^^ Indeed, it is difficult to find any practical change effected 
by the amendment. With earlier case law unchanged, and the depart- 
ment head often unavailable to local court's process, department heads 
retain considerable authority for effective withholding of informa- 
tion they prefer not to disclose. Moreover, it has still never been 
held that a department head can be compelled to respond to judicial 
subpena even where otherwise within a court's jurisdiction.^^ 

The remaining question is whether section 22 should be further 
amended, as sometimes suggested,^^ to permit department heads to 
centralize authority in themselves to decide whether to comply with a 
subpena or resist on specified grounds of privilege, immunity, undue 
burden, or lack of necessity to the litigant's case. Under such a pro- 
posal, once the claim is made to and adjudged by a court, regulations 
under section 22 would no longer be available to prevent compliance 
with a court's disclosure order, 

2. Discovery from an agency in judicial procedings to which the 
agency is a party 

^ From the agency standpoint the problems presented in this situa- 
tion are more acute than the cases above discussed where the agency 
was not a litigant. In the cases discussed above the only sanction for 
nondisclosure which can be imposed against the agency is a contempt 
citation against an agency official ; even that can almost always be 
effectively avoided, as already noted. But in proceedings in which 
the agency is itself a party, not only is it subject to federal discovery 
rules in the abstract, but as well the court can impose sanctions of 
real effectiveness where the agency persists in refusal. 

The issue may arise in the context of agency suits to enforce statu- 
toiy penalties,, as in the Fair Labor Standards Act, in civil actions to 
enforce the antitrust laws, or in declaratory judgment or injunctive 
proceedings brought by private individuals against an agency or its 
officers. 



fiSThe ni^st celebrated sTibsequent case, decided consistently with the earlier cases, was 
^^?^^}. ^^JES' 226 F. 2d 501 (6th Cir. 1955). See also E^ parte SackeU, 74 F. 2d 922 
(9th Cir. 1935) ; Fowkes v. Dravo Corp., 5 F.R.D. 51 (ED Pa 1945) 

^72Stat. 547 (1958), 5 U.S.C. 22 (195S). ' ^- -l^^^^- 

.ot'o^*;^ ^^i^' I^ii^^^c^yery From the United States in Suits Between Private Litigants— The 
1958 Amendment of the Federal Housekeeping Statute. 69 Yale L.J. 452, 456 n. 29 (1960) 
tlon 66 lil^Zj. 47'7,^4Y8''^^^^ ""^ Privacy: An Unresolved Constitutional Ques: 

^ See Note, 69 Yale L.J. at*459-461, supra note 40. 
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The leading case in this area, although one not involving agency 
proceedings, is United States v. Reynolds.^^ After the crash of a 
military plane flight-testing secret electronic equipment the widows 
of three civilians aboard sued the United States under the Tort Claims 
Act and moved, under Eule 34, for production of the official accident 
investigation and statements by three surviving crew members taken 
in connection with the official investigation. The Secretary of the 
Air Force filed a formal claim of privilege based on the confidential 
nature of the information sought, but offered to produce for testimony 
the three survivors, except as to material of a "classified nature." 
The Supreme Court upheld the claim of privilege (over the dissent 
of Justices Black, Frankfurter, and Jackson) ; but in doing so made 
it clear that the privilege must be asserted and established on recog- 
nized groimds, for "judicial control over the evidence in a case can- 
not be abdicated to the caprice of executive officers." ^^ The factors 
to be weighed by courts in passing upon governmental claim of 
privilege were stated as follows : 

In eacli case, the showing of necessity which is made wiU determine how far 
the court should probe in satisfying itself that the occasion for. invoking the 
privilege is appropriate. Where there is a strong showing of necessity, the 
claim of privilege should not be lightly accepted, but even the most compelling 
necessity cannot overcome the claim of privilege if the court is ultimately satis- 
fied that military secrets are at stake. A fortiori, where necessity is dubious, a 
formal claim of privilege, made under the circumstances of this ca^e, will have 
to prevail. Here, necessity was greatly minimized by an available alternative, 
which might have given respondents the evidence to make out their case with- 
out forcing a showdown on the claim of privilege."^ 

The privilege here at issue has been described as "secrets of state," 
involving "the public security or concerning the military or naval 
organizations or plans of the United States, or a State or Territory, 
or concerning international relations." ^^ As indicated in ih^ Reyn- 
olds case, when properly asserted, the privilege will be upheld.*^ 

The informer's privilege, involving the Government's right to with- 
hold the identity or statements of one who furnishes information con- 
cerning violation of law, has been most fully discussed iii Roviaro v. 
United States.*^ Emphasizing that "no fixed rule with respect to 
disclosure is justified," the Coui't noted that "The problem is one that 
calls for balancing the public interest in protecting the flow of infor- 
mation against the individual's right to prepare- his defense." ^^ In 
addition to the limitation there imposed by fundamental requirements 
of fairness, the Court noted also a further limitation inherent in the 
nature of the privilege : 

The scope of the privilege is limited by its underlying purpose. Thus, where 
the disclosure of the contents of a communication will not tend to reveal the 
identify of an informer, the contents are not privileged. Likewise, once the 
identity of the informer has been disclosed to those who would have cause to 
resent the communication, the privilege is no longer applicable.'^ 



43345 U.S. 1 (1952). 

« Id. at 9-10. 

^Jd. at 11. 

« Uniform Rules of Evidence 33 ; Model Code of Evidence, Rule 227 (1942). See also 
8 Wlgmore, Evidence § 2378 (3d ed. 1940). 

47 But, cf. In re Zxickert, 28 F.R.D. 29 (1961), giving plaintiflP access to an Aircraft 
Investigation Report, relevant to his case. 

«353 U.S. 53 (1957). 

^ Id. at 62. 

M Id, at 60. 
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The final aspect of the above limitation, absence of privilege where 
the informer's identity is known, was applied in Mitchell v. Bass ^^ 
where the Eighth Circuit dismissed an FLSA action to enjoin defend- 
ants from violating various provisions of the Act. Dismissal was 
based upon the Secretary's refusal to produce the statements of wit- 
nesses made to Wage and Hours Division investigators where the 
identity of the witnesses was known. The Bass case was distin- 
guished, however, in Mitchell v. Roma^^ where, in a similar action, 
the Secretary refused to disclose which of. 85 employees (named as 
having knowledge of the case) had actually given information of 
violations. 

A distinction must be drawn between telling an employer which employees were 
underpaid and who gave the information about underpayment. Such informers, 
even if they are employees, are unlike informers whose identity is to be disclosed 
in relations to a question of probable cause.^ 

A final privilege on which agencies strongly insist, not only in 
agency proceedings, but as well in resisting demands for information 
in judicial proceedings, is the so-called work-product rule. That the 
federal discovery rules do not automatically upset this basis for a 
lawyer's resisting production of his own investigative efforts is most 
definitively set forth in Hichnan v. Taylor, ^^ Although that case did 
not involve an administrative proceeding, the principles there stated 
have been applied also in the administrative contest.^^ In that case 
the Court said : 

When Rule 26 and the other discovery rules were adopted, this Court and the 
members of the bar in general did not believe or contemplate that all the files 
and mental processes of lawyers were thereby opened to the free scrutiny of 
their adversaries. And we refuse to interpret the rules at this time so as to 
reach so harsh and unwarranted a result." 

In agency practice the work-product concept tends to include all 
investigative files, preliminary opinions, and other internal communi- 
cations that relate to management of the agency business. The courts 
have generally accepted this claim when seriously advanced, but 
ordinarily without much analysis of the reasons or justification for^ 
doing so.^^ It has been suggested that the Communist Party case, 
supra^ made "a deep inroad ' into the privilege by requiring produc- 
tion of records shown to contain evidence contradictory of the testi- 
mony of a government witness.^^ But this seems to be nothing more 
than an application of the Jencks "fair play" rule to administrative 
proceedings, as discussed above, leaving fundamentally untouched the 
assertion of the privilege of withholding internal management records 
and data in all other cases. 

In this connection it is worth noting that the Administrative Con- 
ference recommended, on April 3, 1962, changes in practices involving 
the resolution of disputes relating to government procurement, which 

B1252 F. 2d 513 (8th Clr. 1958). ' 

52 265 F. 2di 633 (3d Cir. 1959). 

^Id, at 637-638. ^See also the materials in Appendix relating to the Department of 
Labor. 

B4 329 U.S. 495 (1947). See also Alltmont v. United States, 339 U.S. 967 (1950). 

65 See, e.g., Zacher v. United States, 227 F. 2d 219 (8th Cir.), cert, denied, 350 U.S. 
993 (1955) ; Universal Airlines Inc. v. Eastern Airlines, Inc., 188 F. 2d 993 (DC Cir 
1951) ; Kaiser Aluminum d Chem. Corp. v. United States, 157 F. Supp. 939 (Ct. CI. 1958). 

B« Hiclcman v. Taylor, 329 U.S. at 514. 

'^'^ See note 55, supra. 

^ Carrow, note 33, supra, at p. 187. 
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amount to discovery procedures. Recommendation No. 12 reads as 
follows : 

It is recommended to departments and agencies of the Federal Government 
engaged in procurement, wliich have established internal appellate procedures 
and entities (i.e., boards of contract appeals, boards of review, etc.) which render ' 
decisions or opinions concerning disputes under contracts of departments or 
agencies, afford contractors, in cases where a substantial issue of fact is material 
to the decision or opinion, the opportunity to know and contest in the appellate 
proceedings the evidence which supports the position of the contracting officer 
of the department or agency, and establish and publish appropriate procedures 
to this end where they are not presently provided. 

III. CONCLUSION 

In sum, the foregoing suggests that even in the federal courts where 
federal administrative agencies are subject to the federal disco veiy 
rules like other litigants (except to the e^ttent that they may assert 
certain recognized privileges not available to private parties), they 
have not been called upon to disclose matters that are truly prejudi- 
cial to the conduct of their various agency missions. A few agencies 
have provided for similar discovei^ opportunities in administrative 
adjudications with apparent satisfaction. The Committee believes 
that the practice, modified as necessary in individual agencies, should 
be extended generally throughout the federal administrative establish- 
ment as a means of reducing delay and promoting fairness. 



APPENDIX A 

DISCLOSURE OF CONFIDENTIAL MATTER IN 
SELECTED AGENCIES 

Department of Agriculture 

Late in 1961 the Department published completely revised regu- 
lations relating to the disclosure of official records (7 C.F.E. 1.1-1.7), 
the effect of which may be siunmarized as follows : 

"It is the policy of this Department to make its official records avail- 
able to the public to the maximum extent possible." 7 C.F.R. 1.1. 
Exceptions to the rule of general availability occur where statute, 
presidential directive, or departmental regulation (not otherwise de- 
fined; see 7 C.F.R.'1.4(a)) , forbids disclosure; and records described 
as "administratively confidential" may not be disclosed. 7 C.F.R. 
1.4(b). The nineteen categories of restricted materials range from 
blueprints of meat slaughtering plants to minutes of meetings of 
boards of directors under administrative supervision of the Depart- 
ment. Other categories involve protection of methods of business 
operation, research techniques, personnel reports, information received 
in confidence, and internal memoranda relating to policy determina- 
tions or administrative decisions where disclosure would give to some 
person or persons an undue advantage or disadvantage. 

Administratively confidential material will be released upon agree- 
ment, where appropriate, for maintenance of the material's confi- 
dential nature. In cases where information in these classes is de- 
manded by compulsory process, the matter is referred to the Secretary 
for final determination. Where he concludes that compliance would 
be improper, the officer or employee to whom process is directed "will 
appear in answer thereto and unless otherwise expressly directed by 
the Secretary, respectfully decline to produce" the material. 7 C.F.R. 
1.6. 

Federal Aviation Agency 

In October 1961, a distinguished committee composed of indi- 
viduals outside the FAA reported to the Administrator its findings on 
the agency's procedures in adopting and enforcing safety regulations. 
In the report of that study, known as Project Tightrope, a recom- 
mendation was made for the initiation of a "trial type hearing before 
an independent hearing examiner prior to suspending or revoking a 
certificate." Report, page VII. Procedural regulations in imple- 
mentation of this recommendation were adopted to become effective 
on February 7, 1962, including the following elements that bear on 
discovery (14 C.F.R. 408.1-408.50) : 

139 
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1. The Hearing Officer is empowered to "issue subpoenas and to take 
or cause depositions to be taken" and to hold prehearing conferences. 
§408.34. 

2. "Upon motion of any party showing good cause therefor, the 
Hearing Officer may order any party to produce any designated docu- 
ments, papers, books, accounts, letters, photographs, objects, or tangi- 
ble things, not privileged, which constitute or contain evidence rele- 
vant to the subject matter of the hearing and which are in the party's 
possession, custody or control, in the I manner provided by Rule 34, 
Federal Eules of Civil Procedure." § 408.41 (e) . 

3. "After a Request for Hearing and the Answer have been filed, 
testimony may be taken by deposition at the instance of any party to 
the proceeding in accordance with the provisions of section 1004 of the 
Act or Rule 26 of the Federal Rules of Civil Procedure." § 408.43. 

4. "In any situation not provided for or controlled by the foregoing 
rules of practice, the Federal Rules of Civil Procdure, where appli- 
cable, shall govern." §408.49. 

Federal Trade Commission 

Section 6(f) of the Federal Trade Commission Act provides for 
making available information gained pursuant to reports filed with 
the Commission and by investigation, "except trade secrets and names 
of customers, as it shall deem expedient in the public's interest ; * * *." 
15 U.S.C. 46(f). Disclosure by any employee of information thus 
restricted is a criminal offense. 15 U.S. C. 50. See also 16 C.F.R. 
1.161-1.164. The Commission does not make available "[d]ocuments 
which contain the names of applicants and informants, trade secrets, 
and names of customers, intra-agency communications, and informa- 
tion obtained from and classified by other governmental sources^" 
Survey and Study of Administration^ Organization^ Procedure^ and 
Practice in the Federal Agencies hy the Committee on- Government 
Operations^ Part llB, p. 1645, 86th Cong., 1st Sess. (1967). Reasons 
given by the FTC are the following : 

(1;) Names of appUcants and informants must remain confidential in order to 
prevent possible retaliation by powerful competitors against whom complaints 
are made and to protect valuable sources of information. 

(2) Trade secrets and names of customers must remain confidential. This is 
required by statute. 

(3) Intra-agency reports, minutes, memoranda, and other internal com- 
munications which contain the exchange of views of Commissioners and staff 
members regarding Federal Trade Commission cases should be held confidential. 
Publicity would tend to prevent candor in the advice rendered and would operate 
to destroy originality in the search for new approaches and solutions to new and 
old problems. 

(4) When the Commission has in its files information obtained from and 
classified by other governmental sources, or for which privilege is claimed by 
such sources, it requests that the information be released by such other sources. 

The Rules of Practice provide for application in writing by a mem- 
ber of the public for disclosure, stating the materials sought and the 
reasons for which inspection or copying is requested. The Commis- 
sion "will take action thereon, having due regard to statutory restric- 
tions, its rules, and the public interest." 16 CFR 1.164(b). Where a 
Commission officer or employee is required by subpena to produce docu- 
ments designated as confidential, he must seek instructions from the 



SELECTED REPORTS OF THE ADMINISTRATIVE CONFERENCE 141 

Commission, but in the absence of permission "he shall appear in court 
and respectfully decline to produce the documents or records or to dis- 
close the information called for, basing his refusal upon this rule." 
16 CFE 1.164(d). 

In passing on requests for production of documents the Commission 
has announced that it will consider not only the confidential and privi- 
leged nature of the material, but also the purpose for which the re- 
spondent intends to use it. Postal Life and Oasualty Insurance Com- 
pany, 52 FTC 651 (1956) ; ThomasvUle Chair Com-jmny, 9 Ad. L. 2d 
822 (FTC 1959). Two recent cases illustrate the o]ieration of this 
principle. In Giant Food, Inc., 11 Ad. L. 2d 342 (FTC 1961), 
respondent, a grocery chain, was charged with false and 'misleading 
advertising. In support of that claim members of the public, who 
had earlier been interviewed by an FTC investigator, testified as to 
their understanding of claims made by respondent in its advertising. 
On cross-examination some testified that others had been interviewed 
but not subpenaed. On that basis respondent claimed that it was 
entitled to know whether other interviewees had given answers favor- 
able to respondent. The Commission rejected the argument as "at best 
conjectural," and thus insufficient to eliminate the protection afforded 
such investigative files under the "work product" rule. 

In The Texas Company, 12 Ad. L. 2d 182 (FTC 1962), respondent 
oil company sought documents (1) having to do with "the administra- 
tive construction of the meeting competition provisions" of the Clay- 
ton Act or other statute barring price fixing, and (2) alleged ex parte 
communications relating to the instant proceeding. The Commission 
rejected both arguments (Commissioner Elman "not concurring"). 
The request for materials relating to the "administrative construction" 
of applicable law was rejected because the confidential documents re- 
quested "would not be relevant to any issue in this proceeding," and 
because the documents might tend to identify applicants or complain- 
ing parties. The request for materials in the second categor}' was 
rejected because the grounds specified were ".vague and speculative." 
A petition for writ of mandamus to require production of ; the de- 
manded files was denied by the Fifth Circuit for lack of statutory 
authority to intervene at that stage of the proceeding. Texaco, Inc. v. 
FTC, 301 F. 2d 662 (5th Cir. 1962). See also LiUey-0 wens-Ford 
6^Z^5 ^6?., 10 Ad. L. 2d 55 (FTC I960) . 

The FTC announced in 1959 its adherence to the, policy of the 
Jencks rule and statute. Ernest Mark High, 9 Ad. L. 2d 974 (FTC 
1959). However, the FTC will not permit disclosure of statements by 
applicants or complaining parties where no direct use is made of such 
statements in the proceedings. Cohmibus Coated Fabrics Corp,, 9 Ad. 
L.2d510(FTC195T). 

Food and Drug Administration 

Section 701 of the Federal Food, Drag, and Cosmetic Act gives the 
Secretary of Health, Education, and Welfare general authority to 
promulgate regulations for the "efficient enforcement" of the Act. 21 
U.S.G. 371. Pursuant thereto the over- aU policy of the FDA is to 
make available to the public all information the disclosure of which 
will not be incompatible with the public interest or result in revealing 
confidential matters. Sections 301 (j) and 408(f) of the Act require 
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certain information obtained by the FDA, such as trade secrets and 
material submitted concerning proposed tolerances for pesticide chem- 
icals, to be kept confidential. 21 U.S.C. 331(j),, 4a8(f). This has 
been construed to include also information submitted in new drug 
applications. See 21 CFR 130.32. 

Public records, orders, and opinions of the Administration are made 
available at the' FDA office where issued. The FDA does not rou- 
tinely make available to the public information obtained through 
inspections of establishments subject to its control, nor information 
concerning any method or process which is a trade secret. See also 
21 U.S.C. 331 (j), above. Official records, such as reports of inspec- 
tions or analyses are available, however, under the procedure specified 
in 21 CFR 4.1- Under that procedure a j^erson desiring disclosure 
makes a written request in prescribed form to the Commissioner of 
Food and Drugs, statting his interest and the use to which the materials 
would be put if made available. The request is granted if it is found 
that to do so "will not be incompatible with the public interest and 
will not result in revealing confidential matters * * *." 21 CFK, 
4.1 (c) . But if the request is denied, no disclosure may be made by any 
officer or employee of the FDA, even in response to a subpena. 21 
CFE4. (a),(b). 

Immigration and Naturalization Service 

-. Section 264(b) of the Immigration and IS'ationality Act of 1952 
provides: 

All regis-tration [date and place of entry of alien into United States, Ms activi- 
ties, length of stay contemplated, any police record, etc.] and fingerprint records 
made under the provisions of this title shall be confidential, and shaU he made 
available only to such persJons or agencies as may he designated by the Attorney , 
General. (8 U.S.C. 1304. See also sections 1.70-1.74 of the Statement of Or- 
ganization of the INS.) 

These provisions are further implemented in instruction manuals as 
guides for Service personnel. The manuals are also confidential and 
iare not made available at all to personnel outside the Service. 

By regulation specified national and regional officers of the Service 
authorized to "furnish, upon application therefor, copies of Service 
records, or information therefrom, and may certify that any record 
is a true copy." 8 CFE 103.7(a). Exercise of this discretionary 
grant of certification is made upon written application stating the 
interest of the applicant and the purpose for which the information 
is desired. 

There is an officially prescribed form which is furnished to each 
alien as a matter of right and which is available to him as evidence 
of his lawful admission. Evidence of citizenship is also furnished as 
a matter of right. 

The availability of formal records to applicants and their attorneys 
or representatives in a pending case is set out in 8 CFR 292.4(b) . 

Additionally, with regard to civil litigation, information is fur- 
nished as a matter of course to executors, administrators, or parties 
who are litigants in the settlement of an estate. Information regard- 
ing deceased relatives is furnished to individuals with a legitimate 
interest and need. Institutions whose operations generally affect the 
public interest, such as banks and insurance companies, are furnished 
information. Courts are furnished records upon subpena or order if 
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the release is approved by the General Counsel of the Service. Rec- 
ords are made available to Federal or State agencies (including mu- 
nicipalities) for official use, 

A principal objection to extensive disclosure in response to requests 
of others is the administrative burden thus imposed on the Service. 
Other reasons include the right of privacy of the individual who is 
the subject of the record and protection of aliens from exploitation. 
For example, such information will not be provided collection agents 
to aid in tracing debtors,. but may be made available to prosecutors 
or defendants in criminal proceedings where appropriate in order not 
to obstruct justice. 

Access to investigative records is controlled rather rigidly so that 
information there disclosed will not be disclosed at all in active cases. 
Similarly, no disclosure will be made that might reveal the nature of 
the investigative process itself. Similarly, in. civil litigation to which 
the Service is not a party the agency is unwilling to be used as a 
reservoir of evidence, so it ordinarily requires private parties to seek 
other sources for desired information. 

The Jencks rule was ruled applicable in INS deportation proceed- 
ings in Carlisle v. Rogers, 262 F. 2d 19 (D.C. Cir. 1958), and has 
since been applied also in exclusion proceedings. But there is no right 
for an alien to examine an investigative file at any time before the 
hearing: Pereira v. Mmf, 169 S. Supp. 81 (S.D.N. Y. 1958) . 

In applications for suspension of deportation, unlike deportation 
hearings themselves, special inquiry officers' and the Board of Immi- 
gration Appeals may use confidential information in reaching deci- 
sions if disclosure of the information would be prejudicial to the pub-, 
lie interest, safety, or necessity. CFR 244.3, as upheld in Jay v. 
Boyd^ 351 U.S. 345 (1956). See also Hintopoulos y. Shaughnessy^ 
353 U.S. 72 (1957). 

Following the Jay case, the Service in 1956 amended 8 CFR 244.3 
therein upheld, and the pertinent regulation is now contained in 8 
CFR 242.17 (a) , quoted in part below : 

* * * In exercising discretionary powers to grant or deny an application under 
this paragraph, the special inquiry officer may consider and rely upon informa- 
tion not contained in the record, provided the Commissioner has determined 
that it is in the interest of the national security and safety to do so. 

Since the latter part of 1956 when this language was put into effect, 
there has been no case in which the use of undisclosed classified infor- 
mation has been authorized by the Opmmissioner for consideration by 
a special inquiry officer in deciding an application for suspension of 
deportation and all such determinations have been made solely on the 
basis of record evidence fully disclosed in the hearing. 

The use of confidential information in connection with the tempo- 
rary withholding of deportation under section 243 (h) of the Immigra- 
tion and Nationality Act, as distinguished from an application for 
suspension of deportation under Section 244 above discussed, is sepa- 
rately provided for in 8 CFR 242.17 (c) . 

Department of Labor ' 

In general, the Department makes available for public inspection 
information required to be filed with it (see, e,g,^ 29 U.S.C. 181, 307, 
435; 29 CFR 2.4) ; but specific information submitted in ^confidence 



144 SELECTED REPOKTS OF THE ADMINISTRATIVE CONFERENCE 

will not be disclosed (see, 6.^., 29 U.S.C. 181; 20 GFR 1.21, 1.22; 29 
CFK 2.5). See also 29 CFE 2.9, refusing disclosure, without the Sec- 
retary's consent, of copies of "accounts, letters, files, documents or 
papers * * *," 

Because nearly all enforcement proceedings of the various divisions 
of the discovery provisions of the Federal Rules of Civil Procedure, 
the litigated disclosure questions have arisen primarily in the context 
of the discovery provisions of the Federal Rules of Civil Procedure. 
Thus, in Mitchell v. Bass, 52 F. 2d 513 (8th Cir. 1958) , the Eighth Cir- 
^cuit dismissed the Secretary's action to enjoin alleged violation of the 
FLSA because of the Secretary's refusal to produce for defendants' 
inspection statements taken by investigators from four named em- 
ployees of defendants. The court rejected the claim of informer's 
privilege {Roviaro v. United States^ 353 U.S. 53, 59-60) because the 
identity of the emplo^^ees had already been disclosed. It rejected the 
claim of executive privilege, based on 29 CFR 2.9, because here the 
Federal Rules were applicable, and there was no applicable privilege 
under 5 U.S.C. 22 or otherwise. See also Dwrkin v. Pet Milk Co,, 14 
F.R.D. 385 (W.D. Ark 1953) . 

In Mitchell Y.Roma, 265 F. 2d 633 (3d Cir. 1959), however, the 
Third Circuit upheld the Department's claim of informer's privilege 
where defendant sought the names of 85 present or former employees 
of defendant "known or believed to have knowledge" of the matter 
in dispute. The Secretary had not waived the privilege, but had 
expressly asserted it. In allowing the privilege, the court distin- 
guished the Bass case, supra. To the same effect, see Mitchell v. Ney- 
lor, 27 F.R.D. 438 (D. Neb. 1960) ; Mitchell v. Hogg, 9 Ad. L. 2d 341 
(M.D. Ala. 1959). 

The Longshoremen's and Harbor Workers' Compensation Act em- 
powers the Deputy Commissioner to order the taking of depositions 
in proceedings under that Statute. 33 U.S.C. 927(a). Where there 
is refusal to obey a 1 awful order of the Deputy Commissioner, applica- 
tion may be made to the appropriate federal district court for sanc- 
tions. 7/^., section 927(b). 

The Bureau of Labor-Management Reports has formulated the fol- 
lowing policies relating to disclosure, as stated in its Compliance and 
Enforcement Manual : 

Investigative information wiU be discussed with or made available only to perr 
sonnel of the Bureau and Department or other grovernmental agencies who have 
a "need-to-know" the information involved, In order; to take appropriate 
action. * * * Section 921.2. 

Either the Secretary of Labor or his designee may sign subpenas, 
administer oaths, examine witnesses, and take depositions. These 
powers, as set forth in section 601(b) of the a.ct (29 U.S.C. 521(b)), 
are based on sections 9 and 10 of the Federal Trade Commission Act, 
See Manual, section 938.12. 

Gathering of material from confidential sources is encouraged, and 
presumably promises that the information will be kept confidential 
will be respected unless otherAvise ordered by a ,court of Taw. The 
Manual states as follows : 

. 942,4 , Cofifidentfal Sources. The regular or periodic receipt of information 
from unions; management and other ihfoirmed. sources is invaluable in the 
successful investigation of alleged violations. Compliance OflScers will directly 
seek to establish confidential sources of information in those areas which are 
particularly within the prescribed mission of the Bureau. 
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National Labor Relations Board 

The Labor-Management Eelations Act is silent on the question of 
making available or withholding information received in the course 
of investigation or otherwise. However, under the authority of sec- 
tion 6 of the Act (29 U.S.C. 156),. authorizing promulgation of rules 
and regulations, the Board has adopted rules (29 CFR 102.117, 
102.118) and developed practices for the nondisclosurie of several 
kinds of information, including the following: drafts of Board de- 
cisions while circulating for approval ; memoranda and other internal 
communications, including manuals of instructions for field personnel, 
evidence developed from preliminary invest! gjitions, memoranda by 
staff lawyers analyzing records and files or points of law, and litiga- 
tion manuals covering cases involving the agency. Survey and Study 
of Administrative Organisation^ Procedure^ and Practice in the Fed- 
eral Agencies 'by the GoTmnittee on Government Operations^ Part llC, 
85th Congress, 1st session, pp. 1829-1830 (1957) . 

The issue litigated in the Federal couits has turned ordinarily on 
questions of privilege. See, e,g,. NLRB v. Ghamhers ManufactuHng 
Go., 10 Ad. L. 2d 416 (5th Cir. 1960) (enforcing cease aiid desist 
order even though respondent was denied -inspection of statements 
of its employees or lists of names of such employees who were inter- 
viewed by investigators, upon court's finding of no prejudice) ; 
Madden v. Internatiomd Hod GarTiers^ Bidlding and Gommon 
Laborers' Union^ 277 F. 2d 688 (7th Cir.), cert, denied, 364 U.S. 863 
(1960) (Board investigators not required to testify as to nature and ex- 
tent of preliminary examination) ; cf. Building and Construction 
Trades Council v. Alpert (1st Cir., May 10, 1962) . Gf, NLRB v. Gen- 
eral Armature and Mfg. Go,, 102 F." 2d 316 (3d Cir. 1951) ; NLRB v. 
Yafor Blast Mfg. Go., 287 F. 2d 402 (7th Cir, 1961) ; See also Olson 
Rug Go. V. NLRB, 291 F. 2d 655 (7th Cir. 1961) (production ordered 
in civil contempt proceeding for violation of Board order) ; NLRB. v. 
Capitol Fish Co.,2d4: F. 2d 868 (5th Cir. 1961) (investigator ordered 
to testify where respondent claimed statements given to investigator 
were false or twisted) . Gf. NLRB v. Deena Artwove, Inc., 361 U.S^ 
398 (1960) (authorizing discoyerj^, inspection and depositions on mo- 
tion of the Board) . 

The Board need not produce, as a condition of enforcement of its 
subpena, documents in its possession which reveal the factual basis 
of the complaint, including names and statements of employees whom 
the Board intends to use as witnesses. Storkline Corp. v. NLRB^ 
298 F. 2d 276 (5th Cir. 1962). Review of the propriety of refusal 
to supply relevant records can be had at such time as the Board seeks 
enforcements of any later issued order. Id. at 277. 

Securities and Exchange Commission 

The SEC Rules of Practice (17 CFR 201.1 et seq.) do not contain 
general provisions for discovery procedures for use in Commission 
proceedings; but a limited amount of discovery is available uiider rule 
3(b) which grants to any person who submits data or evidence in a 
public investigation the ri^hfto retain or procure a copy of his data 
or a transcript of his testiinony on payment of the presGribed 
fees; * * t." Apparently no distinctiori is drawn hetween the rights 
of compelled and voluntary witnesses. - 
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Before granting such a request in a nonpublic investigation, the 
Oommission requires, as authorized by section 6{h) of the Administra- 
tive Procedure Act, that the applicant state in writing the reasons for 
the request ; the Commission reserves the right to deny such request 
"for good cause." 

Rule 25'(a) provides that "ail information contained in any notifica- 
tion, statement, application, declaration, recommended decision, or 
other document" required to be filed with the Commission shall be 
available for public inspection unless forbidden by statute, rule, or 
Commission order. Rule 26 (a) sets forth the circumstances in which 
confidential treatment muy be requested pursuant to statutory authori- 
zations in clause 30 of schedule A of the Securities Act of 1933 and 
rule 485 thereunder, section 24(b) of the Securities Exchange Act of 
1934 and rule 24b-2 thereunder, section 22(b) of the Public Utility 
Holding Company Act of 1935 and rule 104 thereunder, section 45(a) 
of the Investment Company Act of 1940 and rule 45a-l thereunder, or 
section 210(a) of the Investment Advisers Act of 1940. Rule 26(b) 
sets forth the procedures to be followed in assuring nondisclosure to 
the public when confidential treatment is authorized, but makes avail- 
able to the public any order granting or denying a request for con- 
fidential treatment. 

Unlike information obtained by required filings, which is ordinarily 
available for public inspection as noted above, "Information or docu- 
ments obtained by the Commission in the course of any examination 
or investigation shall, unless made a matter of public record, be deemed 
confidential." Rule 26(c). Disclosure is authorized only where the 
Commission determines that it would not be contrary to the public 
interest. Accordingly, any officer or employee of the Commission is 
required to refuse disclosure even in response to judicial subpena in 
the absence of such Commission authorization. For a full discussion, 
see Appeal of the SEO, 226 F. 2d 501 (6th Cir. 1955) (the Timbers 
case). 

Despite the rule making confidential information secured in in- 
vestigations, the Commission has sometimes given respondent docu- 
ments or other information secured in private investigations, weigh- 
ing in each case the respondent's need for the information in order tp 
prepare an adequate defense against the advantage of preserving con- 
fidentiality as an encouragement to the submission of material in Com- 
mission investigations. See General Aeromation, Inc, (Securities 
Act Release No. 4251, July 31, 1960) ; Charles C. Wright et aL, 1 SEC 
482, 485 (1936) ; Murray Securities (7^r;??., 37 SEC 780 (1957) '; Michael 
J, Meehan, 1 SEC 238, 240 (1935) ; Walston <& Oo:, et al, 5 SEC 109, 
110-11 (1939); Sterling Securities Co, et at,, 37. SBC 825 (1957); 
Edgar Sp(miGramS^^ SEC 152 (1939) ; and Russell Maguire & Co.^ 
Inc,, 10 SEC 332, 353-55 ( 1941) . , 

The Commission, as a matter of policy, denies litigants' requests for 
a list of witnesses expected to testify in administrative proceedings. 
Similarly, in a proceeding for the suspension of a broker-dealer regis- 
tration, the respondent w as held not entitled to disclosure of the names 
of all its customers to whom questionnaires were sent in connection 
with the exaraination, nor to examine all the i-eturned que^tonnaires. 
It was held to be sufficient that the Commission made available ail 
questionnaires of witnesses who testified, thus satisfying th^ principle 
of the e/^Ti^As statute. Alexander. Beid <& Go,, Inc,, 12 Ad. L. 2d 68 
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( SEC 1962) . But a party to a proceeding before the Commission may, 
pursuant to rules 11(d) and, 14 (b) , 'apply to the hearing examiner for 
the issuance of 'subpenas for the appearance of witnesses and the pro- 
duction of documents of persons who are not parties/ Such subpenas, 
however, are for the purpose of introducing evidence in the proceed- 
ings themselves and not for pretrial discovery. 

The Commission has held that the J&ncks rule and subsequent stat- 
ute (18 U.S.C. 3500) do not apply to administrative proceedings. In 
the exercise of discretion, however, the Commission accords respond- 
ents the same rights of inspection as defendants enjoy in criminal cases 
with respect to transcripts or substantially verbatim statements of a 
witness who has testified in the administrative proceedings. Alex- 
ander Reid & Co., Inc., 12 Ad. L. M 68 (SEC 1962) ; Gearhart <& Otis, 
Inc., Commission Minutes, February 28, 1958. Apparently as a mat- 
ter of practice, the staff generally follows th^ J encks rule and statute. 

In two cases the SEC has specifically examined the question of 
whether its employees could be subpenaed at the request of a respond- 
ent in an administrative proceeding. 

The first of these is the Matter of Oomico O or f oration (File No. 
2-13315). There the hearing examiner had issued a subpena at the 
request of the respondent to require the attendance at a hearing of a 
Commission employee for the purpose of questioning him with respect 
to his examination of certain properties and his conversations with a 
number of persons. Respondents asserted that the purpose of this 
inquiry would be to secure the employee's views in order to enable 
the respondent to determine the manner in which it should amend its 
registration statement. The Commission granted the staff's motion 
to quash this subpena on the grounds that the personal opinions of 
the employee with respect to the alleged deficiencies in the registra,- 
ton statement were irrelevant, that all information obtained in the 
course of an investigation is confidential, and that no showing had 
been made that disclosure of such information was not contrary to 
the public interest. (Commission Minute September 25, 1957) . 

In the consolidated proceeding in Matter of Gearhart (& Otis, Ind. 
{File No. 8-2729) 2irv& McCoy &Willafd {File No: 8-3389) the hear^ 
ing exatniner (1) denied a motion of the staff to quash a subpena 
which he had issued directing division counsel to testify in the pro- 
ceding, and (2) denied the request of respondent for a subpena 
duces tecu7}% directing division counsel to produce all r^ords of ex- 
aminations conducted by her between specified dates in connection 
with certain issues involved in the proceeding. The Commission 
affirmed both rulings. . ; 

As to the first, it found that the employee was subject to subpena 
pursuant to rule XIII (i) of the Rules of "Practice (now embodied in 
rule 26(c), 17 GFR 201.26(c) j and rule 0-4 under the Securities Ex- 
change Act (17 CFR 240.0-4) , and noted that the scope of the inquiry 
sought ^vas to be "the records* * * [counsel] had not heretofore 
produced and the manner in which information obtained by [counsel] 
has been refused to the attorney [for respondents]." However, the 
Commission expressly did not authorize counsel for the division to 
answer any question with respect to "the content of any statements 
given by persons who had not testified as witnesses in the proceeding 
or with respect to any other information which she ov the division 
had obtained in the course of their investigation, examination of wit- 
nesses, or conduct of the proceeding." 
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As to the request for a subpena dues tecum^ the Commission noted 
that the division had produced for respondent's use all prehearing 
statements of witnesses who had testified and that respondent was 
not entitled to statements of those who had not testified. (Commis- 
sion Minutes March 26, 1958) . 

Subsequently, respondents in the same proceeding sought permis- 
sion to examine four Commission employees who had been served 
with subpenas; One, a staff mining engineer, they wished to examine 
regarding his qualifications as an expert on mining, as well as for 
the purpose of proving that a certain registration statement was not 
false and misleading. . The Division of Trading and Exchanges 
opposed this motion on the grounds that the engineer had not appeared 
as a witness in the stop-order proceeding relating to said registration 
statement, but had merely assisted in the questioning of certain wit- 
nesses, and that his qualifications as an expert were therefore not in 
issue; and that the personal opinions of the engineer with respect to 
alleged deficiencies in the registration statement were irrelevant ; and 
that information obtained by him in the course of the investigation 
was confidential and could not be disclosed in the absence of a showing 
that such disclosure was in the public interest. 

Respondent also sought to examine three staff attorneys with- re- 
spect to their alleged prejudice against respondent. In opposition to 
this motion the Division asserted that the testimony sought did not 
relate to any of the issues involved in the pjrocedings and that the 
charges of prejudice were false and unsubstantiated. 

The Commission decided both of these issues in favor of the Division. 
(Commission Minute, September 10, 1958) . 

Department of State 

The Foreign Affairs Manual provides as follows for the "Handling 
of Subpoenas for Department Records" (5 FAM 1855) : 

In the event of any subpoena being served on any oflBcer or employee by or on 
behalf of a court of lavp* or quasi-judicial tribunal, with a view to the production 
of any records of the Department or of a mission or post, or with a view to obtain- 
ing testimony regarding information contained in such records, the subpoena shall 
at once be brought to the attention of the Deputy Under Secretary for Administra- 
tion and simultaneously referred to the Office of the Legal Adviser for immediate 
review. In thie event of any subpoena being served for a Committee of Congress, 
it shall be similarly processed and at the same time brought to the attention of 
the Assistant Secretary for Congressional Relations. No response shall be made 
to any subpoena except upon the specific authorization of the Secretary, the 
Under Secretary, or the Deputy Under Secretary for Administration, after 
notification of the advice of the Legal Adviser and for Congressional subpoenas, 
the Assistant Secretary for Congressional Relations. In the event the records 
contain classified information, the security regulations contained in section 
1964.3 shaU also apply. 

In determining what information shall be made available in re- 
sponse to such subpenas, State Department regulations prescribe an 
ad hoc approach. Thus, the recent passport regulations (effective 
February 12, 1962) in substance adopt the Jencks rule. 22 CFE 
51.135 et seq. Informal proceedings before the Board of Nationality 
Appeals appear to offer discovery rights at least equal to those pro- 
vided under the Federal Rules, although there are no published reg- 
ulations. However, in other proceedings, such as those involving 
munitions control, the availability of discovery is more limited. - 



APPENDIX B 

ILLUSTRATIVE RULES DEVELOPED BY THE CONFER- 
ENCE ON ADMINISTRATIVE PROCEDURE CALLED BY 
THE PRESIDENT IN 1953 

Depositions 

(i) Right to Take. Except as otherwise provided, in an order made 
pursuant to paragraph (d), any party may take the testimony of any 
person, including a party, by deposition upon oral examination or 
written interrogatories for use as evidence in the proceeding, except 
that leave, granted with or without notice, must be obtained if notice 
of the taking is served by a proponent within thirty days after the 
filing of a complaint, application or petition. The attendance of 
witnesses may be compelled by the use of a subpena. Depositions 
shall be taken only in accordance with this Rule and the Rule on 
subpenas. 

(ii) S'cope, Unless otherwise ordered as provided in paragraph 
(e), the deponent may be examined regarding any matter not priv- 
ileged, which is relevant to the subject matter involved in the pro- 
ceeding. 

(iii) Offhcer Before WhoTn Taken, Within the United States or 
within a territory or insular possession subject to the dominion of the 
United States depositions shall be taken before an officer authorized 
to administer oaths by the laws of the United States or of the place 
where the examination is held ; within a foreign country, depositions 
shall be. taken before a Secretary of an Embassy or Legation, Consul 
General, Vice Consul or Consular Agent of the United States, or a 
person designated by the Agency, or agreed upon by the parties by 
stipulation in writing filed with the Agency. Except by stipulation,^ 
no deposition shall be taken before a person who is a party or the 
privy of a party, or a privy of any counsel of a party, or who is 
financially interested in the proceeding. 

(iv) Authorisation. A party desiring to take the deposition of any 
person upon oral examination shall give reasonable notice in writing 
to the Agency and all parties. The notice shall state the time and 
place for taking the deposition, the name and address of each person 
to be examined, if known, and if the name is not known, a general 
description sufficient to identify him or the particular class or group to 
which he belongs. On motion of a party upon whom the notice is 
served, the hearing officer may for cause shown, enlarge or shorten 
the time. If the parties so stipulate in writing depositions may be 
taken before any person, at any time or place, upon any notice, and in 
any manner and when so taken may be used as other depositions. 

(v) Protection of Parties and Deponents, After notice is served 
for taking a deposition, upon its own motion or upon motion rea- 
sonably made by any party or by the person to be examined and 
upon notice and for good cause shown, the Agency may make an 
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order that the deposition shall not ibe taken, or that it may be taken 
only at some designated place other than that stated in the notice, 
or that it may be taken only on written interrogatories, or that cer- 
tain matters shall not be inquired into, or that the scope of the ex- 
amination shall be limited to certain matters, or that the examina- 
tion shall be held with no one present except the parties to the action 
and their officers or counsel, or that after being sealed, the deposition 
shall be opened only by order of the Agency, or that ibusiness secrets 
or secret processes, developments, or research need not be disclosed, 
or that the parties shall simultaneously file specified documents or 
information enclosed in sealed envelopes to be opened as directed 
by the Agency; or the Agency may make any other order which 
justice requires to protect the party or witness from annoyance, em- 
barrassment, or oppression. At any time during the taking of the 
deposition, on motion of any party or of the deponent and upon a 
showing that the examination is being conducted in bad faith or in 
such manner as unreasonably to annoy, embarrass, or oppress the 
deponent or party, the Agency may order the officer conducting the 
examination to cease forthwith from taking the deposition, or may 
limit the scope and manner of the taking of the deposition as aJbove 
provided. If the order made terminates the examination it shall 
be resumed thereafter only upon the order of the Agency. Upon 
demand of the objecting party or deponent, the taking of the deposi- 
,tion shall be suspended for the time necessary to make a motion for 
an order. 

(vi) Oral Examination a,nd Cross Examination. Examination and 
cross examination shall proceed as provided in rules governing the 
reception of evidence at an oral hearing. In lieu of participating in 
the oral examination, any party served with notice of taking a deposi- 
tion may transmit written cross interrogatories to the officer who,, 
without first disclosing them to any person, and after the direct testi- 
mony is complete, shall propound them seriatim to the deponent and 
record or cause the answers to be recorded verbatim ; 

(vii) Recordation, The officer before whom the deposition is to 
be taken shall put the witness on oath and shall personally or by 
someone acting under his direction and in his presence, record the 
testimony by typewriter directly or by transcription from stenographic 
notes, wire or record recorders, which record shall separately and 
consecutively number each interrogatory. Objections to the notice,, 
qualifications of the officer taking the deposition, or to the manner- 
of taking it, or to the evidence presented or to the conduct of the 
officer, or of any party, shall be noted by the officer upon the deposi- 
tion. All obj ections by any party not so made are waived. 

(viii) Signing Attestation and Return. When the testimony is 
fully transcribed the deposition shall be submitted to the witness for 
examination and shall be read to or by him, unless such examination 
and reading are waived by the witness and by the parties. Any 
changes in form or substance which the witness desires to make shall 
be entered upon the deposition by the officer with a statement of the 
reasons given by the witness for making them. The deposition shall 
then be signed by the witness, unless the parties by stipulation waive' 
the signing or the witness is ill or cannot be found or refuses to- 
sign. If the deposition is not signed by the witness, the officer shall 
sifni it and state on the record the fact of the waiver or of the 
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illness or absence of the witness or the fact of the refusal to sign 
together with the reason, if any, given therefor; and the deposition 
may then be used as fully as though signed, unless on a motion to 
suppress the Agency holds that the reasons given for the refusal to 
sign require rej ection of the deposition in whole or in part. 

The officer shall certify on the deposition that the witness was; 
duly sworn by him and that the deposition is a true record of the 
testimony given by the witness. He shall then securely seal the 
deposition' m an envelope indorsed with the title of proceeding and 
marked "Deposition of (here insert name of witness)" and shalL 
promptly send it by registered mail to the Secretary of the Agency 
for filing. The party taking the deposition shall give prompt notice 
of its filing to aU other parties. Upon payment of reasonable charges 
therefor, the officer shall furnish a copy of the deposition to any 
party or to the deponent ; 

(ix) Use and Effect, Subject to rulings by the hearing officer upon 
objections a deposition taken and filed as provided in this Rule will! 
not become a part of the record in the proceeding until received in 
evidence by the hearing officer upon his own motion or the motion 
of any party. Except by agreement of the parties or ruling of the 
hearing officer, a deposition will be received only in its entirety. A 
party does not make a party, or the privy of a party, or any hostile 
witness his witness by taking his deposition. Any party may rebut 
any relevant evidence contained in a deposition whether introduced hj 
him or any other party ; 

(x) Fee^ of Officers and Deponents, Deponents whose depositions 
are taken and the officers taking the same shall be entitled to the same 
fees as are paid for like services in the District Courts of the United 
States, which fees shall be paid by the party at whose instance the 
depositions are taken. 

Depositions Upon Interrogatories 

(i) Submission of Interrogatories. Where the deposition is taken 
upon written interrogatories, the party ojffering the testimony shall 
separately and consecutively number each interrogatory and file and 
serve them with a notice stating the name and address of the person 
who is to answer them and the name or descriptive title and address of 
the officer before whom they are to be taken. Within 10 days there- 
after a party so served may serve cross-interrogatories upon the party 
proposing to take the deposition. Within five days thereafter, the 
latter may serve redirect mterrogaJtories upon the party who served 
cross-interrogatories. 

(ii) Interrogation, Where the interrogatories are forwarded to 
an officer authorized to administer oaths as provided in paragraph 
(iii), the officer taking the same after duly swearing the deponent, 
shall read to him seriatim, one interrogatory at a time and cause 
the same and the answer thereto to be recorded before the succeeding 
interrogatory is asked. No one except the deponent, the officer and 
the court reporter or stenographer recording and transcribing it shall 
be present during the interrogation. 

(iii) Attestation and Return, The officer before whom interroga- 
tories are verified or answered shall (1) certify under his official sig- 
nature and seal that the deponent was duly sworn by him, that the 
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interrogatories and answers are a true record of the deponent's testi- 
mony, that no one except deponent, the officer and the stenographer 
were present during the taking, and that neither he nor the stenog- 
rapher, to his knowledge, is a party, privy to a party, or interested 
in the event of the proceedings, and (2) promptly send by registered 
mail the original copy of the deposition and exhibits with his attesta- 
tion to the Secretary of the Agency, one copy to the counsel who sub- 
mitted the interrogatories and another copy to the deponent. 

(iv) ProvisioTis of Deposition Rule. In all other respects, deposi- 
tions upon interrogatories shall be governed by the previous Deposi- 
tion Rule. 

Involving Numerous Parties 

The existence or non-existence of a material fact, as made or agreed 
in a stipulation or in an admission of record, will be conclusively pre- 
sumed against any party bound thereby, and no other evidence with 
respect thereto will be received upon behalf of such party, provided : 
. (i) Upon Whom Binding.: Such a stipulation of admission is 
.binding upon the parties by whom it. is made, their privies and upon 
all other parties to the proceeding who do not expressly and unequivo- 
cally deny the existence or non-existence of the material fact so ad- 
mitted or stipulated, upon the making thereof, if made on the record 
at a pre-hearing conference, oral hearing, oral/argument or by a writ- 
ing filed and served upon all parties within five days after a copy of 
such stipulation or admission has been served upon them. 

(ii) Withdrawal: Any party bound by a stipulation or admission 
of record at any time prior to final decision may be permitted to with- 
draw the same in whole or in part by showing to the satisfaction of 
the hearing officer or the agency that such stipulation or admission was 
made inadvertently or under a bona fide mistake of fact contra^ry to 
the true fact and that its withdrawal at the time proposed will not 
unjustly prejudice the rights of other parties to the proceeding. 

Prehearing Conferences 

In any proceeding the agency or its designated hearing officer upon 
its or his own motion, or upon the motion of one of the parties or 
their qualified representatives, may in its or his discretion direct 
the parties or their qualified representatives to appear at a specified 
time and place for a conference to consider — 

(a) the simplification of the issues ; 

(b) the necessity of amendments to the pleadings ; 

(c) the possibility of obtaining stipulations, admissions of 
facts and of documents; - ■ 

(d) the limitation of the number of expert witnesses; 

( e) such other matters as may aid iii the disposition of the pro- 
ceeding. V . . 

The agency or its designated hearing officer shall make an order 
which recites the action taken at the Conference, the amendments 
allowed to the pleadings and the agreements made by the parties or 
their qualified representatives as to any of the matters considered, and 
which limits the issues for hearing to those not disposed of by admis- 
sions or agreements; and such order shall control the subsequent course 
of the proceeding unless modified for good cause by subsequent order. 
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RECOMMENDATION NO. 9 

It is reGormnended that- — 

In order to make more efficient use of the time and energies of 
agency members and their staffs, to improve the quality of decision 
without sacrificing procedural lairness, and to help ' eliminate un- 
necessary delay in the administrative process of deciding contested 
matters : 

1. Section 8 of the Administrative Procedure Act should be 
amended to make it clear that : 

a. Every agency which is under a statutory duty to promul- 
gate rules or adjudicate cases on the record after a hearing and 
does not either itself preside at the prescribed hearing or re- 
quire the entire record to be certified to it for initial decision — 

(1) may require the party seeking administrative review 
of the initial decision rendered by the officer who presided 
at the hearing (or by any other officer authorized by law 
to make it) to specify the alleged errors in the initial deci- 
sion and the portions of the record supporting the allega- 
tions of error with such particularity as the agency may 
prescribe, and 

(2) may confine its administrative review of the initial 
decision to the- specified errors and portions of the record. 

2. Section 8 of the Administrative Procedure Act should be amended 
to make it clear that : 

a. When a party to a proceeding seeks administrative review 
of an initial decision rendered by the officer who presided at the 
hearing (or by any other officer authorized by law to make it), 
the agency may accord administrative 'finality to the initial deci- 
sion by denying the petition for its review, or by summarily 
affirming the initial decision, unless the party seeking review 
makes a reasonable showing (in the manner prescribed by statute 
or agency rule, such as a petition for review or a bill of excep- 
tions), that 

(1) a prejudicial procedural error was committed in the 
conduct of the proceeding; or 

(2) the initial decision embodies 

(a) a finding or conclusion of material fact which is 
clearly erroneous ; or 

(b) a legal conclusion which is erroneous ; or 

(c) an exercise of discretion or decision of law or 
policy which is important and which the agency should 
review. 
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Nothing in this paragraph shall be construed to limit the powers 
of delegation of any agency under any other statute or reorganization 
plan. 

b. The agency's decision to accord or not to accord admin- 
istrative finality to an initial decision in accordance with recom- 
mendation 2a above shall not be subject tp judicial review. If, 
however, the initial decision becomes the decision of the agency 
because the petition for review of the initial decision is denied 
or because the initial decision is affirmed summarily, such agency 
decision, of course, will be subject to judicial review in accord- 
ance with the standards for judicial review of agency decisions 
established by law. , . . i. 



DELEGATION OF FINAL DECISIONAL AUTHORITY 

Report of the Committee on Internal Organization and Proce- 
dure in Support of Recommendation No. 9 Relative to the Pro- 
posals Embodied in S. 1734, as Revised 

In September 1961, the Council of the Administrative Conference 
asked the Committee on Internal Organization and Procedure to re- 
port on S. 1734 (87th Cong., 1st Sess.) as modified hj amendments 
proposed by the Bureau of the Budget, after consulting with such 
other Conference committees as may be interested in this legislation. 
The Committee reported to the Council on November 15, 1961, and 
proposals based on this report were considered by the Conference dur- 
ing its Second Plenary Session, December 5 and 6, 1961. The Con- 
ference did not act upon these proposals at that session, but voted "to 
make the matter of S. 1734 a special order of business at the next 
plenary session." 

Thereafter, the Committee reconsidered its proposals in the light of 
the discussion on the floor at the Second Session and of other views 
submitted to the Committee, and placed its resulting recommendations 
before the Third Plenary Session. The purpose of this report is to 
explain these recommendations. 

Paragraph 1. Amendment of the Administrative Procedure Act 
to Make Clear That an Agency, Upon Review of the Presiding 
Officer's Decision, May Confine Its Review to Alleged Errors 

in That Decision 

The proposals contained in Recommendation No. 9 are to apply only 
if (i) an initial decision is made by a hearing examiner appointed 
pursuant to .section 11 of the Administrative Procedure Act (or by 
some other person authorized by law to make it) in (ii) adjudicatory 
or iTilemaking proceedings which a .statute other than the Adminis- 
trative Procedure Act requires the agency to determine on the record 
after opportunity for an agency hearing. 

The Committee recognizes that the exercise of the additional au- 
thority which these proposals would give to the agencies may be in- 
appropriate in certain areas of rulemaking. But the Administrative 
Procedure Act definition of rulemaking, which is accepted for the 
purpose of these recommendations, is broad enough to include rule- 
making proceedings in which an agency may find it useful to exercise 
this authority. For example, an agency may find the procedure out- 
lined in these recommendations to be useful in proceedings to prescribe 
future rates to be charged by an individual trucking company or an 
individual natural gas company, which is subject to regulation. 

Since the agencies would be authorized, but not required, to use 
the recommended procedures, we think that the agencies should be 
relied upon to employ them only when they would be appropriate 
and useful. 
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There is reason to conclude that section 8 of the Administrative' 
Procedure Act now gives to the agencies the authority that the rec- 
ommendation would grant expressly.^ However, enactment of this 
recommendation would remove any doubt as to the provisions of the 
Administrative Procedure Act on this score, and would serve the pur- 
pose of superseding the provisions of any other law which might be 
construed as limiting agency authority in these respects. 

In support of Paragraph 1, attention is directed to the words of the 
Attorney General's Committee on Administrative Procedure : 

The Committee strongly urges that the agencies abandon the notion that no- 
matter how unspecified or unconvincing the grounds set out for appeal [from a 
hearing commissioner's decision], there is yet a duty to reexamine the record* 
minutely and reach fresh conclusions without reference to the hearing com- 
missioner's decision. Agencies should insist upon meaningful content and exact- 
ness in the appeal from the hearing commissioner's decision and in the subse- 
quent oral argument before the agency. Too often, at presenit, exceptions are- 
blanket in character, without reference to pages in the record and without in any 
way narrowing the issues. They simply seek to impose upon the agency the- 
burden of complete reexamination. Review of the hearing commissioner's deci- 
sion should in general and in the absence of clear error be limited to grounds^ 
specified in the appeal. 

If limited as the Committee recommends, the process of review should rarely 
involve the heavy burden now assumed by many agencies. If the appeal, the 
briefs, and the oral argument are prepared with the care and precision upon= 
which the agencies should insist, even factual issues may be determined by means ^ 
of reference to the papers filed by the parties and to such portions of the record. 
as may have been specifically indicated by them.^ 

In the form in which it was submitted to the Conference, the Com- 
mittee's proposal contained a second part to paragraph 1 which was- 
intended to clarify the proposal insofar as it might effect judicial re- 
view. It would nave provided that, in a case where the agency con- 
fined its review to alleged errors in the presiding officer's decision, 
judicial review would be limited, to those errors (and any alleged 
errors in the agency's final dicision which the party seeking judicial 
review had no opportunity to specify to the agency). During the 
course of the debate thereon, the Conference voted to omit from Rec- 
ommendation No, 9, this provision relative to judicial review and to 
submit it to the Committee on Judicial Review.^ Thereby, the only 
provision relating to judicial review in Recommendation No, 9 is that 
contained in paragraph 2b. 

Paragraph 2a. Showing Necessary to Obtain Agency Review of 
the Presiding Officer's Decision 

The purpose of paragraph 2a of the recommendation is to accord 
greater administrative finality to initial decisions of presiding officers 
than existing law permits. We do not think it is necessary once again 
to refer to the volume of work handled by the agencies or to their 
mounting backlogs and delays in reaching final decisions. Not all 
agencies of course, are equally beset by these difficulties. But the fact 
that a particular agency may be keeping abreast of its work does not 
always indicate that it is making the wisest use of the time and skills 

^ See the memorandum entitled "The Scope of Agency Power to 'Limit the Issues' 
on Appeal from or Review of Initial Decisions Under the Administrative Procedure Act,"^ 
Feb. 5, 1962, prepared by the Committee staff director. 

^ Final Report of Attorney General's Committee on Administrative Procedure In Gov- 
ernment Agencies, S. Doc. No, 8, 77th Cong., 1st sess., 52 (1^1). 

^ The limited life of the Conference did not permit the development of proposals on 
this matter by the Committee on Judicial Review. 
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of its members and staff. By "wisest" in this context we mean best 
calculated to effectuate the aims of the statute entrusted to the agency's 
administration and, at the same time, accord full due process to af- 
fected parties. 

Our study indicates that there is general agreement with President 
Kennedy's objective to relieve agency members "fi*om the necessity 
of dealing with many matters of lesser importance and thus conserve 
their time for the consideration of major matters of policy and plan- 
ning."'^ The Committee concludes that approval of paragraph 2a 
would help to attain the President's objective. It would also tend to 
increase the hearing examiner's responsibility and consequently, per- 
haps, to improve the quality of his performance. 

Approval of the recommendation would not eliminate any of the 
alternative ways of reaching a final agency decision which are now 
authorized by the Administrative Procedure Act or any other statute. 
It would make another alternative available whenever tlie agency does 
not either itself ]3reside at the prescribed hearing or require the entire 
record to be certified to it for initial decision. It would authorize the 
agency to require a party who seeks administrative review of a hear- 
ing examiner's initial decision to make a preliminary, reasonable 
showing that the grounds upon which he seeks to have the initial 
decision superseded are substantial enough to warrant further con-) 
sideration by the agency. It would further authorize the agency, in 
the event such a preliminary, reasonable showing is not made, to per- 
mit the initial decision to become the final agency decision without 
more ado. 

The reconunendation provides that the party seeking administra- 
tive review of the initial decision shall make his reasonable showing 
in the manner prescribed by some other statute or agency rule. It 
would be left to each agency to determine for itself whether a "petition 
for review" should consist of the party's exceptions and brief in sup- 
port thereof or whether the party's exceptions should be filed only in 
the event that a "petition for review" is granted. 

Agency practice in this regard varies currently. The rules of prac- 
tice of both the FTC ^ and the AEC ^ authorize the filing of excep- 
tions only if the "petition for review" is granted. On the other hand, 
the rules of the FPC provide that an "appeal" from an initial deci- 
sion shall be effected by filing "exceptions" to it."^ And the proposed 
CAB rules of practice in economic proceedings would authorize a 

Sarty to accompany "a petition for discretionary review" of an initial 
ecision with exceptions when "objections are based on the record." * 
Concern has been expressed within the Committee that a two-step 
procedure — a "petition for review" followed by "exceptions" if the 

Eetition is granted — may produce delay that could offset the gains to 
e expected from enactment of the Committee's recommendations. 
This does pose a problem. It might be wise to provide that exceptions 
should accompany the petition for review when the grounds set forth 
are relied upon as the basis for review, but not otherwise. However, 

* President's messages transmitting to Congress Reorgaiiization Plans Nos. 1-5 of 1961. 

5 For the FTC rules, see 26 F.R. 6015-6022, July 6, 1961, 16 CFR 4.1-4.29, particularly 
rule 4.21(a). 

«For the AEC rules, see 26 F.R. 3239, Apr. 15, 1961, particularly rule 2.752(e). 

■^ 18 CFR 1.31y revised as of Jan. 1, 1961. 

« 26 F.R. 8642, Sept. 15. 1961, particularly proposed rule 28. These rules are proposed 
to implement Reorganization Plan No. 3 of 1961. 
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the Committee has concluded that this matter should be left for agency 
-determination and that experimentation with different procedural ap- 
proaches in this area should be encouraged. 

Further, the recommendation contemplates that the agency members 

themselves (with the aid of such staff as they are now authorized to 

call upon for assistance in their decision-making) will determine 

whether a party seeking administrative review of an initial decision 

-has made a preliminary, reasonable showing that the grounds upon 

'Which he seeks to have the initial decision superseded are substantial 

L enough to warrant further consideration by the agency. None of the 

proposals submitted by the Committee would grant any additional 

authority to the agency members to delegate thfe power to make this 

determination. 

If the party seeking administrative review fails to make the req- 
uisite preliminary, reasonable showing, paragraph 2.a would au- 
thorize the agency to deny tlie petition for review of the initial decision 
or to affirm the initial decision summarily. In either case, the initial 
decision would thereupon become the final agency decision. 
= Whether an agency will choose to accord administrative finality 
to the initial decision by summarily affirming it or by denying- the 
petition for its review, will ordinarily not be significant. The latter 
! action may be more appropriate in situations in which the agency is 
authorized by law to use a certiorari-type review, in the strict sense 
of the term, i.e., the authority to refuse to review the initial decision 
because, regardless of the merits of the initial decision, the case is 
not important enough to warrant the attention of the agency members. 
Our recommendations, if adopted, would not themselves provide a cei'- 
tiorari-type review in this sense, butthe last sentence of paragraph 2.a 
reserves the possibility that some' other statute might do so. 

'An agency ma^^ also wish to describe as a denial of a petition for 
review the action by w^hich it accords administrative finality to an 
initial decision because no reasonable doubts about its merits are raised 
by the petition and so no further agency consideration of the; initial 
decision is warranted. Although it is important to recognize that 
agency review has not been denied in this situation — -it has taken 
place^t is not essential to insist that particular terminology be used 
to describe the ensuing action.^ 

Paragraph 2. a sets forth the grounds upon which a party seeking 
administrative review of an initial decision may avoid its summary 
affirmance or a denial of his petition for review. It should be noted 
that if the agency decides that the party. has succeeded in avoiding 
such action, it would then be authorized to follow either of two courses. 
It would be authorized to consider the case de novo and make such 
.findings of fact as in its opinion the preponderance of the evidence 
warrants. In other words, the agency would continue, under sectiqn 
.8(a) of the Administrative Procedure Act, to "have all the powjers 
which it would have in making the initial decision." The agency 
would also be authorized, in such event, to review the initiaPdecisiQii 
according to the standards employed by an appellate court when it 
reviews the judgment of a trial court sitting without a jury— and sus- 



oCf. Mr. Justice Douglas; speaking for the Court In N.L.R.B: v. Duval Jewelry Company, 
r-i57 U.S. 1. 7 (1958) : "Motion for leave to appeal is the method of showing that a sub- 
stantial question 'is raised concerning the validity of the' subordinate's ruling. If the 
Board denies leave, it has decided that no substantial question Is presented." 
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tain the findings or conclusions of fact in the initial decision unless 
they are "clearly erroneous." 

Two inconsistent objections have been voiced against proposals like 
those embodied in paragraph 2. The first objection is. that agency 
exercise of its authority to limit agency review of the initial decision 
tb'the eniimerated grounds will deprive parties of their "right" to a 
de novo determination by the agency members. The second objection, 
which is inconsistent with the first, is that by not requiring agencies to 
limit agency review of the initial decision to the enumerated grounds, 
these proposals do not go far enough to accord administrative finality 
to the work of the hearing examiner. " 

The Committee is not persuaded by either of these objections. It is 
difficult to justify the additional burden of record study that would 
be imposed upon an agency if, in order to determine whether to affirm 
the initial decision summarily, it was required to decide whether a 
preliminary, reasonable showing had been made that the evidence 
probably preponderates the way the party claims rather than that the 
evidence demonstrates that the hearing examiner's findings or con- 
clusions of material fact are clearly erroneous. (Indeed, use of this 
standard may preclude summary action in most cases.) Discharge 
of the added burden may force neglect of other aspects of the agency's 
work and other "rights" of other people may suffer. The delay caused 
by the assumption of this added burden would alone jeopardize 
"rights" in the particular cases involved. Realistically speaking, the 
pressures under which the members of many agencies work make it 
more likely that they will shift this burden to their staffs and the 
claim to their personal attention will remain unsatisfied. 

Recognition of a "right" to de novo consideration by the agency 
members would put a halt to all efforts, which began with the passage 
of the APA, to accord greater administrative finality to the initial 
decisions of hearing examiners in appropriate cases. 

So far as the second objection is concerned, there is much to be said 
for the view that agencies should be prohihited from reversing a hear- 
ing examiner's findings or conclusions of material fact, except on the 
ground that they are clearly erroneous, whenever demeanor evidence 
IS a significant factor in the process of fact-finding. But since the 
courts require the agencies to give considerable weight to the findings 
of the hearing examiners in such cases, there is no need to impose such 
a limitation upon the power to review by new legislation.^*' Such 
limitation, furthermore, would clearly be improper when the findings 
or conclusions of material fact do not call for judgments about the 
credibility of witnesses. To prohibit the agency from making such 
findings or reaching such conclusions de novo may deprive it of the 
authority it needs to discharge its statutory responsibilities effectively. 
Accordingly, the Committee concluded that each agency should be 
authorized, but not required, to limit its review of initial decisions to 
the specified grounds. 

Paragraph 2b. Judicial Review 

It may be asked why any grounds should be speciJfied to guide agency 
determination whether to deny a petition for review of an initial de-' 

i«See FOG y. Alleniown Broadcasting Co;, 349 U.S. 358 (1955) ; N.L.R.B. v. Universal 
Camera Corp., 190 F. 2d 429, 430 (2d Cir. 1951) ; 2 Davis, Administrative Law Treatise, 
18-26 (1958). ' 
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cisibn or to affirm the initial decision summarily, if particular agency 
determinations are not to be subject to judicial review. The Com- 
mittee thinks that a useful function would nevertheless be performed 
by the enumeration of these grounds of review. They would indicate 
to the agencies what it is that the Congress expects of them so far as 
agency review of initial decisions are concerned and the agencies would 
be accountable to Congress for the manner^ in which they exercised 
this power of review. ^The Committee does not assume that the agen- 
cies would take this accountability lightly. 

To subject the process of agency review of initial decisions to judi- 
cial review, however, would cause delays that could defeat the objec- 
tives of the Committee's recommendations without serving any useful 
purpose. 

Consider, first, the case in which the agency denied a petition for 
administrative review of the initial decision, or affirmed the initial 
•decision summarily, because it concluded that a reasonable showing 
had not been made on the basis of ground (1) or (2) (b) (cases of 
^alleged error of procedure or legal conclusion) . Judicial review of 
the initial decision which thus became theiinal agency decision in every 
such case would give the complaining party Us broad a basis for relief 
as would judicial review of the question whether the agency acted 
properly when it upheld the initial decision without reviewing it in 
plenary fashion. This is so because the traditional standards of judi- 
cial review of final agency decisions in these categories of cases are 
identical with the recommended grounds for agency grant of plenary 
review. A court that would hold that the agency had misapplied 
these grounds would also hold that the final agency decision should 
be set aside. ^ 

We recognize that the same thing cannot be said with respect to 
ground (2) (a) (a finding or conclusion of material fact is, allegedly, 
clearly erroneous). Judicial review of a final agency decision in the 
light of the "substantial evidence" standard would not be the same as 
judicial review of an agency's application of the "clearly erroneous" 
ground. If the latter basis for judicial review is authorized, courts 
could properly reverse an agency's action denying a petition for re- 
view of an initial decision, or summarily affirming it, on the ground 
that the agency erred in deciding that no reasonable showing had 
been made that a finding or conclusion of material fact in the initial 
decision was clearly erroneous, even though the finding or conclusion 
itself was supported by substantial evidence. Courts could also prop- 
erly reverse an agency's action reversing a finding or conclusion of 
material fact in an initial decision, on the ground that the agency 
erred in deciding that a reasonable showing had been made that it 
was clearly erroneous, even though the finding or conclusion substi- 
tuted by the agency was supported by substantial evidence. 

Reversals in either case would occur under circumstances which 
would make it difficult for the agency, on remand, to know whether 
its decision would or would not have been upheld under the substantial 
evidence standard. The attendant perplexity would further delay 
final agency decision which, in any case, would be subject to further 
judicial review under the substantial evidence standard. The mul- 
tiple possibilities of judicial review would create new sources of delay 
and, ultimately, would discourage agencies from resorting to the 
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Tecommended procedures for according greater administrative finality 
to initial decisions. 

In short, the Committee holds the view that the agencies should not 
be deprived of the tools they need to do their jobs because of the pos- 
sibility that these tools might be misused. By granting the authority 
proposed by this recommendation and demanding an accounting for 
its exercise, Congress will strengthen the cause of organizational re- 
form more than by denying the authority for fear that it may be 
abused or subjecting its exercise to a judicial review which could de- 
feat the purpose of the grant. 

It is the conclusion of the Committee that the amendments to sec- 
tion 8 ^^ of the Administrative Procedure Act proposed by the Budget 
Bureau draft bill (revising S. 1734) are consistent with the principles 
urged herein. The Coimnittee therefore supports the enactment of a 
bill along these lines. We do not undertake to suggest the precise 
language which ^t should contain. 

^ The Committee on Internal Organization and Procedure considers the draft bill's pro- 
posed amendment of Administrative Procedure Act, section 7 (to more clearly define the 
"powers of presiding officers) to be outside the Committee's area of Inquiry. See section 
5(b) of the bylaws of the Administrative Conference. 
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RECOMMENDATION NO, 16 

Whereas the Administrative Conference deems it essential, that 
the administrative process should be protected from improper in- 
fluences and that the agencies should take certain action to help 
achieve these objectives. 

It Is Recommended That — 

Each agency promulgate a code of behavior governing ex parte 
contacts between persons outside and persons inside the agency which 
should be based upon the principles set forth below. 

The Conference recognizes that it may not be practical for all 
agencies to adopt a uniform code embodying its recommendations. 
Some agencies may find it advisable while others may find it inad- 
visable to accept all the recommendations in connection with partic- 
ular kinds of proceedings conducted by them. The Conference ex- 
pects that each agency will seek to effectuate, the general recommenda- 
tions in light of the specific considerations of fairness and admin- 
istrative necessity applicable to each of the proceedings conducted 
by it. 

1. The agency code should prohibit any person who is a party to, 
or an agent of a party to, or who intercedes in. an on-the-record pro- 
ceeding in any agency, from making an unauthorized ex parte com- 
munication about the proceeding to any agency member, hearing 
officer, or agency employee participating in the decision in the pro- 
ceeding. 

a. The term "on the record proceeding" should be defined as 
any proceeding required by statute or constitution or by the 
agency in a published rule or in an order in the particular case 
to be decided solely on the basis of an agency hearing, and any 
other proceeding which the agency designates by published rule 
or by order in the particular case as subject to these prohibitions. 

By published rule or order in the particular case, each agency 
should specify which of its proceedings will be governed by the pro- 
hibitions against ex parte communications. 

b. The prohibitions should apply from the time the agency 
notices an on-the-record proceeding for hearing or from such 
earlier time as the agency may fix by publishing rule, or order in 
the particular case. , ' 

c. Except as provided in d. below, the "ex parte communica- 
tions" prohibited should include : 

(1) Any written communication of any , kind about an 
on-the-record proceeding, if copies thereof are not served 
by the communicator upon. all the parties to the proceeding 

' in accordance with agency rules. Each agency should pro- 
mulgate rules specifying the manner and time of service. 

(2) Any oral communication of any. kind about an on- 
^ the- record proceeding, (i) if advance notice that it will be 
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made is not given by the communicator to all the parties to^ 
the proceeding, or (ii) if its contents are not disclosed by 
the communicator to all the parties at the time of its pres- 
entation or promptly thereafter, in accordance with agency 
rules. Each agency should promulgate rules specifying 
the manner and time of disclosure, 

d. The following classes of "ex parte commujiieations" should 
not be prohibited. ' 

(1) Any oral or written communication which relates- 
solely to matters which the hearing officer,, agency, member,, 
or agency employee is authorized by law to dispose of on an 
ex parte basis. 

(2) Any oral ,ov written request for information solelj 
with respect to the status of the proceeding. 

(3) Any oral or written communication which all the 
parties to the proceeding agree, or which the agency or hear- 
ing officer formally rules, may be made on an ex parte basis. 

(4) Any oral or written communication of facts or con- 
tentions which have general significance for an industry sub- 
ject to regulation if the communicator cannot reasonably be 
expected to know that the facts or contentions are material to 
a substantive or procedural issue in a pending on-the-record, 
proceeding in which he is interested. 

(5) Any oral or written communication made pursuant to 
an agency practice which is generally known and under which 
the content of the communication (by way of transcript or 
otherwise) is promptly available to any person who is a party 
to a pending on-the-record proceeding which involves any 
substantive or procedural issue to Avhich the communication 
may be relevant or who can otherwise show an interest in 
the communication. 

e. The "person who is a party" to whom the prohibitions apply 
should include any individual outside the agency conducting the 
proceeding (whether in public or private life), partnership, cor- 
poration, association, or other agency, who is named or admitted 
as a party or who seeks admission as a party. 

f . The "person who intercedes in " the proceeding, to whom the 
prohibitions apply, should include any individual outside the 
agency conducting the proceeding (whether in public or private 
life) , partnership, corpor,ation, association, or other agency, other 
than a party, or an agent of a party, who volunteers a communica- 
tion, which he may be expected to know may advance or adversely 
affect the interests of a particular party to the proceeding, whether- 
or not he acts with the knowledge or consent of any party or any 
party's agent. 

g. The "agency employee participating in the decision" should 
include all employees of the agency who themselves make or rec- 
ommend decisions or who are specifically designated by the agency 
to assist agency members, hearing officers, or other employees in 
making or recommending decisions. 

Each agency should identify the employees, or classes of em- 
ployees, who will so participate in the decision in a ride or order 
published at or before the time when the prohibitions against iin* 
authorized ex parte communications begin to apply to a parti cu- 
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lar proceeding or class of proceedings or with respect to a particu- 
lar employee or class of employees. 

2. The agency code should prohibit any agency member, hearing of- 
ficer, or agency employee participating in the decision in an on-the- 
record proceeding in any agency from (a) requesting or entertain- 
ing any unauthorized ex parte communication; and (b) making an 
unauthorized ex parte communication about the proceeding to any 
party to the proceeding, any agent of any party, or any other person 
who he has reason to know may transmit the communication to a party 
or a party's agent. 

3. The agency code should prohibit any person from soliciting any 
other person to make an ex parte communication which the solicitor 
has reason to know is unauthorized. 

4. The agency code should require an agency member, hearing offi- 
cer, or employee participating' in the decision, who receives a written 
communication which he knows is unauthorized, or which he con- 
cludes should, in fairness, be brought to the attention of all parties- 
to the proceeding, to transmit the communication promptly to the^ 
Secretary of the agency, together with a written statement of the cir- 
cumstances under which it was made, if they are not apparent from 
the communication itself. The Secretary should be required ipromptly 
to place the communication and the statement in the public file of 
the agency, to send copies of the communication to all parties to the 
proceeding with respect to which it was made, and to notify the com- 
municator of the agency Gode and any other applicable rules or prin- 
ciples of practice. 

If the communications are from persons other than parties to the 
proceeding or their agents and the . recipient determines that (a) 
the communications are either so voluminous or of such borderline 
relevance to the issues in the proceeding, or (b) the parties to the- 
proceeding are so nuirierous, that it would be too burdensome to send 
copies of the communications to all the parties, the Secretary may, 
instead, notify the parties that the communications have been received 
and placed in the public file where they are available for examination 
by the parties. 

5. The agency code should require an agency member, hearing offi- 
cer, or employee participating in the decision, who receives an oral: 
oommunication which he knows, at the time it is received, is unau- 
thorized, or which he concludes should, in fairness, be brought to the 
attention of all parties to the proceeding, to put the substance of the 
communication m writing and transmit the writing promptly to the 
Secretary of the agency, together with a written statement of the 
circumstances under which it was made. The Secretary should be 
required promptly to place the writing and the statement in the pub- 
lic file of the agency, to send copies of the writing to all parties to the 
proceeding with respect to which it was made, and to notify the com- 
municator of the agency code and any other applicable rules or prin- 
ciples of practice. 

If the communications are from persons other than parties to the 
proceeding or their agents and the recipient determines that (a) the 
communications are either so voluminous or of such borderline rele- 
vance to the issues* in the proceeding, or (b) the parties to the pro- 
ceeding are so numerous, that it would be too burdensome to send 
copies of the writings containing the substance of the eommunica- 
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tions to all the parties, the Secretary may, instead, notify the parties 
that the communications have been received and writings containing 
their substance placed in the public file where they are available for 
examination by the parties. 

6. The agency code should permit all parties to an on-the-record 
proceeding to request an opportunity to rebut, on the record, any 
facts or contentions contained in an unauthorized ex parte communi- 
cation or in any other ex parte communication which the agency official 
receiving the communication brought to the attention of all the parties 
in accordance with Recommendation 4 or Eecommeridation 5 above. 
The code should provide that the agency will grant such a request 
whenever it determines that the dictates of fairness so require. 

7. The agency code should provide that an agency may censure, or 
suspend or revoke the privilege to practice before the agency, of any 
person who makes or solicits the making of, an unauthorized ex parte 
conununication. 

8. To the extent permitted by applicable law, the agency code 
should provide that any relief, benefit or license sought by a party to 
a proceeding may be denied if the party, or an agent of the party, 
makes, or solicits the making of, an unauthorized ex parte communi- 
cation. 

9. The agency code should provide that an i agency may censure, 
suspend, or dismiss, or institute proceeding for the suspension or dis- 
missal, of any agency employee who ' violates the prohibitions or 
requirements of the code. 
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INTRODUCTION 

In January 1962, the Council of the Administrative Conference re- 
quested the Gommittee on Internal Organization and Procedure to 
consider and report on H.R. 14, 87th Congress, 1st session, introduced 
by Congressman Oren Harris. The bill deals with improper ex parte 
commuications in agency proceedings, other efforts to exert improper 
influence upon the decision-making process, and certain conflicts of 
interest of agency members and employees. 

The Committee has devoted its attention exclusively to the problem 
of ex parte communications between persons inside and persons out- 
side the agency. It has not dealt with the problem of intra-agency 
communication or the other matters which are the subject of the bill. 

The purpose of this report is to explain the proposals y^^hich the 
Committee has submitted to the Conference as the result of its studies 
and to comment on the provisions of H.E. 14 relating to ex parte 
communications. 

In his special message to Congress on conflicts of interest, dated 
April 28, 1961, President Kennedy stated : 

I * * * recommend that the Congress enact legislation requiring each agency, 
within 120 days, to promulgate a code of behavior governing ex parte contacts 
within the agency, specifying the particular standard to be appUed in each 
type of agency proceeding, and containing an absolute prohibition against ex- 
parte contact in all proceedings between private parties in which law or agency 
regulation requires that a decision be made solely on the record of a formal 
hearing. * * * The statute should make clear that such codes, when approved 
by Congress, will have the force of law and be subject to appropriate sanctions. 

The Committee agrees that the problem of ex parte contacts "is a 
problem which can best be resolved in the context of the particular re- 
sponsibilities and activities of each agency." However, the Commit- 
tee is of the opinion that the agencies themselves should assume re- 
sponsibility for resolving this problem, without awaiting either a Con- 
gressional directive or Presidential prompting. 

We recognize that much may be gained by legislation prohibiting 
ex parte activities and even by Congressional approval of the codes 
developed by the agencies. Future divergence between agency rules 
against ex parte communications and agency practice would thereby 
be discouraged. Congressional action probably would be given great- 

173 
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er publicity than agency action alone and might therefore have a 
greater tendency to restore or bolster public confidence in the admin- 
istrative process. But the disadvantages accompanying legislation, in 
our opinion, outweigh these benefits. Legislation would tend to 
xigidify the initial set of prohibitions against ex parte activities by 
making change more difficult. The action here recommended would 
have the advantage, in terms of public attitudes, of the agencies put- 
ting their own houses in order without waiting to be told to do so. 

At this time, some agencies have no published rules against ex parte 
activities, others have rules which the Committee deems inadequate, 
and some have fairly stringent rules. The appendix to this report 
compares the Committee's proposal with the existing rules of the Fed- 
eral Trade Commission, the Securities and Exchange Commission, 
the Civil Aeronautics Board, the Interstate Commerce Commission, 
the Federal Power Commission, the Federal Communications Com- 
mission, and the Atomic Energy Commission. 

In submitting Eecommendation No. 16, the Committee urges that 
the agencies of the Federal Government, acting together in the Ad- 
ministrative Conference, should agree upon a set of general pro- 
liibitions against ex parte activities. Guided th^ei^efey, eaA agMiey 
should then enact a code shaped by the exigencies of its own situation. 

Section 1 of the Recommendation 

1. The agency code should prohibit any person who is a party to^ 
or an argent of a party to^ or who intercedes in an on-the-record 
proceeding in any a.gency^ from making an unaufhoHBed ex parte conn- 
rrmnication about the proceeding to any agency member ^heari/iig officer^ 
<>r agency employee participating in the decision in the proceeding. 

The first sentence of section 1 states the basic proscription proposed. 
Its meaning depends upon the definition of terms which follows. 

Section l.a 

a. The term ''^on-the-record proceeding*'^' should be defined as any pro- 
■ceeding required by statute or constitution' ^ or by the agerwy in a pub- 
Vlshed rule or in an O'tder in the particular case to be decided solely 
on the basis of an agency hearing^ arid any other proceeding which 
the agency designates by published rule or by order in the particular 
case as subject to these prohibitions. 

It should be pointed out that no agency of the Federal Government 
would be exempt from the recommended prohibitions, which would 
apply to every ''on-the-record proceeding" conducted by any agency 
of the Government. H.R. 14 covers only six agencies — ^the CAB, FCC, 
FPC, FTC, ICC, and SEC. The Committee understands that the 
coverage of the bill is so limited only because these are the agencies 
over which the House Committee on Interstate and Foreign Commerce 
Tias "substantive" jurisdiction. The recommendations of the Con- 
ference, however, should be addressed to every agency conducting an 
"on-the-record proceeding," as defined. 

The recommendation makes it clear that the sanctions proposed later 
in the recoimnendation should be imposed only for violations in con- 
nection with proceedings to which the agency, by published rule, or 

1 For the purpose of clarificaition, the words "or constitution" were added, during the 
'debate on the floor. It was there pointed out that the Srupreme Court has construed 
the term "required hy statute" to include what is required by constitutional due process, 
Wong Yang Sung v. McGrath, 339 U.S. 33, 48-51 (1950). 
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"order in the particular case, has made the prohibitions and require- 
ments of the code applicable. But as indicated in the Report, it would 
not be inconsistent with the Committee's recommendations if a court 
remanded to the agency for its further consideration any case in 
which it concluded that ex parte communications prejudiced the 
interests of a party to a proceeding to which the agency had not mad^e 
the recommended prohibitions and requirements applicable because, 
for example, ; the agency mistakenly comcluded that neither Statute, 
Constitution nor the Sangamon doctrine ^ required a decision solely 
^on the basis of the record of an agency hearing. 

Section 2(3) of H.R. defines an "on-the-record proceeding" in sub- 
stantially the same way that the Committee recommends, except that 
it uses "required by law" instead of "required by statute." PI.R. 14 
seeks to make its prohibitions against ex parte communications ap- 
plicable to situations covered by the rule laid down in the Sangamon 
•^iase. Thus it is possible, as some have argued, that the phrase "re- 
quired by law" might be interpreted to make it imlawful, under 
H.R. 14r, for a person to have entered into ex parte communication in a 
proceeding involving a matter which was not required by statute or 
agency rule to be decided solely on the basis of the record of a hear- 
ing but which the courts later hold should have been so decided. 

Whether or not this argiunent is sounds we think that each agency 
3ias an obligation to determine the applicability of the Sangamon 
•doctrine to each proceeding conducted by it. If it concludes that the 
doctrine calls for the prohibition of ex parte communications in pro- 
ceedings involving matters which ai^ not required by statute to be 
decided solely on the basis of the record of a hearing, it should em- 
body its conclusion in a published rule or order in the particular 
case. Even if neither statute nor the Sangamon doctrine imposes the 
requirement, an agency, under our recommendation, may nevertheless 
announce by rule or order, that certain matters will be disposed of by 
'on-the- record proceedings to which the prohibitions against ex parte 
Tecommenations will apply. Indeed an agency may go further and 
make these prohibitions applicable to proceedings which will not be 
oii-the-i-ecord proceedings as defined, in tlie sense that neither statute 
Tior agency rule will require that the decision be based solely on the 
record of a formal hearing. 

, In any case, the Committee is of the opinion that persons dealing 
with the agency should not be subject to charges of unlawful or 
improper conduct or to any personal disqualifi^cation if they rely 
upon the statute or the agency rule or order or the absence of any 
agency rule or order. For the same reason, we recommend that each 
agency should specify which of its proceedings will be governed by 
the prohibtions against ex parte communications. This will eliminate 
doubt and enable persons dealing with the agency to know what is 
expected of them before proceedings actually get imder way. 

The Committee recognizes, however, that it would not be inconsistent 
with its recommendations if a court applied the Sangam^on doctrine so 
as to remand to the agency for its further consideration any case in 
which it concluded that ex parte com,munications prejudiced the 
interests of a party to the proceeding. 

^Sangamon Valley Television Corp. v. U.S., 269 F. 2d 221 (CA, DC, 191)9), 
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- ' Tkeimse ;af the word' "solely' ' in tlie> definition o f a;n " on-the- tecot-d" 
proceeding is intended to exclude from thfe defir^itiori those proceed- 
ings in which a hearing is required to be held but > the decision inust 
not- be- made exclusively on') the basis of the record^ made at the 
hearing." In such a case, the information gathered at: 'the hearing 
m'erely supplements information properly obtained by. the agency in 
other ways. ■ -.;•■'■:. ■■ ', .■-]'■■■ -■-' . ■,-:■ 'v '.•■■ .^■■■■ 

, Although the woi-d "solely" do^s not appear in the H.R/ 14 defird- 
tibh- of 'an "on-the-record proceeding," the hearings indicate that the 
draftsmen intended the result achieved by its addition. ^^ ' ' ■ ^ ^ ■ 
'The Committee's recommended definition would apply the prohi- 
bitions against unauthorized ex parte communications to proceedings 
which are currently exempt from: the separation of functions require- 
ments iof Section 5(c) of the Administrative Procedure Act; th^t is, 
rule-making, determining applications for initial licenses, and deter- 
mining the validity or application of rates, facilities, or practices^bf 
public utilities or carriers. ■ 

Section Lb.' ''■'/■,■. ., ..'■.''.,.'.,:.,'/ ..- . ..•:;,./..'..= ... 

^.,,h..The prohihitions should apphifroTii tJietmne the agency notices . 
an on^therrecord proceeding for liefming or . fron% . such, earlier .tmie_ 
as the :a.gency may fix hy pmhlished rule^ or order in . the particitlar 
case, . . .' . ' ...... . ■ :,■ , ^r._ .,-. ■■■. ' ,'..' ';'^:-,.: 

, 'This is essentially the provision in Section 2(3) of H.R. 14. It as 
important, of course, that agencies should state when the prohibitions 
against ex. parte communications begin to apply, . The. CAB maizes 
its prohibitions applicable irom the time of filing of any application 
or petition which can be granted by the agency only after notice^ and 
hearing.. (CAB Principles of Practice, section .300.2(a)). This 
provision enables a private party, by, filing an application or petition, 
to preclude informal ex parte conferences and ii^yestigation,: -prior, 
to. formal hearing, which may be essential to the intelligen,t. handling 
of the /matter in question. Such ex parte discussions prior to formal 
hearings have been found to be necessary by a number of agencies in 
a variety of situations and have been held by the courts not to be 'im- 
propBV. Northwest Airlines v. OAB^ F. 2d (C.A.D.C, . Jan. 25, 
1962) ; Phillips v. SEC, 153 F. 2d 27, 32 (C.A. 2, 1946)vc6r?^,'^6%o328 . 
U.S. 860. (1946) \ In re American & Foreign Power Co., 80 F. Supp. 
514,525 (D. Me., 1948)., 

Our recommendation, followiiig H.E. 14, proposes the general rule 
tliat the prohibitions.should apply^ from the time the agency notices an 
on-the-record proceeding for hearing. But it authorizes the agency to 
adopt a,general rule like that promulgated by the GAB or to amiounce 
formally when, in advance of the time it notices a particular^ proceed- 
ing for hearing, the prohibitions against ex parte communictations, will 
begin to apply to that proceeding. 

There is the possibility that an agency may not choose toimpose, 
more stringent requirements than we recommend generally and that it 
may withhold noticing a proceeding for hearing until it obtains all the ' 
information it ma;^ wish to obtain on an ex parte basis. \ ; , 

The Committee is not disturbed by this possibility. ; Our recommen- 
dation is intended to give the agencies the flexibility they need for the 
effective performance of their tasks, not a means for avoiding the poliey 
against unauthorized ex parte communications. We ai'e persuaded 
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that the agencies will effectuate the recommendation in this spirit and 
will take care that pre-hearing, ex parte conferences do not adversely 
affect the interests of the other parties to the proceeding. 

Section l.c 

c. Except 'OS provided in d, ieloio^ the ^^ ex parte communications'*^ 
prohiMted should include : 

. (1) Any written communication of any hind about an on-the- 
record proceeding^ if copies thereof are not served iy the com- 
municator upon all the parties to the proceeding in accordance 
ivith agency I'vZes. Each agency should prom/algate rules specify- 
ing the manner and timjC of service, 

{2) Any oral communication of any kUid about an on-the- 
record .proceeding (i) if advance notice that it xoill be made is not 
given by the conmvionicator to all the parties to the proceeding^ or 
(ii) if its contents are not disclosed by the communicator to all the 
parties at the time^of its presentation or promptly thereafter^ in 
wccordance with agency rules. Each agency should promulgate 
rules specifying the manner and time of disclosure. 
The Gonnnittee assumes that agency rules with respect to "on-the- 
record proceedings" make it clear Tvhen the record in an on-the- 
record proceeding should be considered to be closed and prohibit all 
subsequent communications about the proceeding, ex parte or not, 
except as the rules permit. 

Similarly, while the record is open, all communications about the 
proceeding, oral or Avritten, should normally be for and on the record. 
To ensure against improper, off-the-record communications is the 
objective of our recommendations. 

Section 2(5) of H.R. 14 defines a communication as "ex parte" if 
"reasonable notice thereof is not given, in advance of such communica- 
tion, to all interested parties." The Committee's definition does not 
term a written communication to be ex parte simply because advance 
notice thereof is not given. On the other hand, it defines a communica- 
tion, oral or written, as ex parte if its contents are not disclosed by the 
communicator to all parties in accordance, with agency rules. The 
recommendation would require each agency to promulgate rules speci- 
fying the manner and time of disclosure. 

It is apparent, then, that there could be no ex parte communica- 
tions, under the Committee's recommendations, in a proceeding in 
which: there is only a single private party and agency staff is not a 
formal participant. The Committee intends that the prohibitions 
against ex parte communications should apply to a proceeding in 
which there is only a single private party but agency staff is a formal 
participant. 

Section l.d 

d. T'he following classes of ^^ex parte communications^^ should not 
he prohibited, 

(1) Any oral or written communication ivhich relates solely 
to matters which the hearing officer^ agency member^ or agency 
employee is authorised by law to dispose of on an ex parte basis, 

(2) Any oral or written request for information solely with 
respect to the status of a proceeding. 
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(3) Any oral or loritten coiiwiunication whicJi all the parties- 
to the proceeding agree ^ or which the agency or hearing officer 
formally rules> may he made on an ex parte basis. 

(4) Any oral or written commmiication of facts or contentions ■ 
which have general significance for an industry subject to regu- 
lation if the communicator cannot reasonably be expected to know 
that the facts or contentions are material to a substantive or pro- 
cedural issu£ in a pending on-the-record proceeding in which he 
is interested 

(5) Any oral or written communication made pursuant to ain 
agency practice which is generally known amd under which the 
content of the commumcatoin {by loay of transcript or otherwise) 
is pi-'omptly available to any person who is a party to a pending - 
on-the-record proceeding which involves any substantive or pro- 
cedural issue to which the com/m/umication may be relevant or who 
can otherwise show an interest in the comrminication, 

J The substance, of exception (1) is contained in section 7(a) of' 
H.R. 14. 

The Committee has used the phrase "authorized, by law" and not 
"anthorized by statute or agency rule" in this context because the 
former is the broader phraseology and we recommend the broader 
exception in order to enable the agency to handle, on an ex parte basis, 
such matters as requests foi^ adjournments, continiianccs, the filing of 
papers and requests for subpoenas, even though statute or agency rule . 
is silent on the matter. It is tine that agency rules could cover all 
these matters, and probably should. But the Committee does not wish 
to. see any person accused of an impropriety because of possible agency 
inadvertence. 

It is possible that a paity may make an ex parte request that decision- 
making personnel in the agency handle, on an ex parte basis, matters - 
which they are not actually authorized by law to dispose of in such 
manner The. Committee intends that such a request should fall within 
the above exception if the communicator reasonably thought, in good 
faith, that the law authorized disposition of the matter on an ex parte 
basis by the recipient of the communication. In such case, the matter 
may be disposed of on an ex parte basis by informing the communi- 
cator of the recipient's lack of authority to grant the request. The 
recipient in this situation might also conclude, in accordance with 
section 4 or section 5 below, that the communications should be brought 
to the attention of all parties to the proceeding. 

Section 2(5) of H.R. 14 exempts "a request for information with 
respect to the status of a proceeding." Exception (2) similarly 
exempts such requests, but only if they are directed to the Secretary of 
the agency or some other desi^ated official. In substance, then, our 
recommendation would prohibit ex parte requests for information as 
to the status of a proceeding directed to anyone in the agency but the 
appropriate official. 

The Committee has rejected the alternative embodied in section 8 : 
of H.R. 14 which applies only to a written request for information 
with respect to the status of an on-the-record proceeding and requires 
the recipient (other than the Secretary) to forward the request to the 
Secretary for reply and for deposit in the public file. 

The Committee is of the opinion that the authorization of ex parte 
status requests directed to persons in the agency other than the official ; 
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designated to receive them may be subject to misunderstanding and 
abuse and create a climate in which retaliatory ex parte communica- 
tions may be regarded as necessary. 

At the hearings on H.E. 14, a former CAB member stated : 

I think it is possible to have a situation where a simple status inquiry, if made 
often enough and by the chairman of a committee let us say, can have some effect. 
This isn't often but it isn't too hard to imagine a situation where fairly constant,, 
strong inquiry from a Congressman who obviously, because of the group he^ 
represents geographically, the commissioner can weU know that his interest is 
extremely strong in this case, and of it is even simply a question as to status, it 
can have some of the undesirable effect. (Hearings before House Committee 
on Interstate and Foreign Commerce on H.R. 14, 87th Cong., 1st sese., 88-89- 
(1961).) 

There would seem to be little reason for a status request to go to an 
agency member if it is not to accomplish more than its ostensible 
purpose. 

The FTC reports that it has been successful in screening the com- 
missioners' mail for letters they should not see. (Hearings before 
House Special Subcommittee on Legislative Oversight, 543-5Si (1959) 
(remarks of former FTC Chairman Kintner and Mr. Babcock) .) Ana 
former ICC Commissioner Arpaia saw no reason why the system 
recommended by our Committee should not be used in the ICC : 

We have a secretary of the Commission who is the official correspondent for 
the Commission If all communications relating to procedural matters or any 
matter of that kind were addressed to the secretary, in the first Instance, and 
not to a commissioner, then we could eliminate a great deal of this misunder- 
standing and abuse. ( Id, at 33. ) 

The Committee assumes that exception (3) may be implicit in any 
prohibition against ex parte communications but deems it advisable 
to make it explicit. The Conunittee has in mind in this connection 
primarily the FPC's abridged hearing procedure. Former FPC 
General Counsel Gatchell has explained this procedure as follows : 

By far, the largest number of hearings held by the Federal Power 
Commission are under section 7 of the Natural Gas Act which requires. 
a hearing before a certificate * * * can be issued. Most of them are 
uncontested and are heard under our abridged hearing procedure with 
the hearing usually talking about 10 minutes, and the cases require 
about 3 more days of work froni staii: to finish. Last year we handled 
nearly 400. There is no reason why ex parte communications, oral 
or written, may not be freely given by the parties and received and 
considered by the deciding officials in those cases where, after public 
notice, no objection is made. (Hearings before House Special Sub- 
committee on Legislative Oversight at 226 (1959).) 

(b) The Committee has also provided for the situation in which 
there may not be unanimous agreement to authorize ex parte com- 
munications but in which the hearing examiner or the agency is of 
the opinion that objection comes from a source which may properly 
be disregarded. The ruling of the hearing examiner or agency will 
be a matter of record and subject to judicial review. But the sanc- 
tions recommended herein for a violation of the prohibitions against 
ex parte communications should not be imposed upon any person who 
relies upon such a ruling. 

The Committee Eeport on H.R. 12731 (identical with H.R. 14 in 
the respect that presently concern us) states : 

It is not the intention of the committee that the words 'a communication with 
respect to a proceeding' in the foregoing definition [of ex parte communicationsl 
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shall be so interpreted as to prevent the presentation . of factual informatiori 
which is of general significance with respect to the industry subject to regulation 
by such agency. (H. Rept No. 2070 on H.R. 12731, 86th Cong., 2d sess., 12 
(I960).) ' . ■ 

Apparently, the House committee was concerned that a prohibition 
of the ex parte "presentation of factual information which is of general 
significance with respect to the industry subject to regulation" might 
hinder certain agencies (like the CAB, FPC, ICC and FCC) in the 
performance of their regulatory tasks. Yet the fact remains that the 
general industry data sought to be commimicated on an ex parte 
basis may also be material to a substantive or even procedural issue 
in an on-the-record proceeding. 

For example, in the WFIDH case, Mr. Robert jB.. Choate, president 
of WHDH and publisher and editor of the JBoston Herald and 
Traveller newspapers, attempted to discuss privately with FCC Com- 
missioner McConnaughey proposed legislation affecting the Commis- 
sion's policy with respect to the diversification of mass communication 
media while his newspapers were seeking a television license. .The 
Commissioner refused to enter into the discussion. The hearing ex- 
aminer held that Mr. Choate was not guilty of improper conduct 
because he did not "make any culpable attempt to influence" the Com- 
missioner's vote and did not "in fact' exert any such influence." 
(WHDH Inc., 18 Pike & Fisher Radio Reg. 1101, 1108 (1959).) But " 
the FCC reversed the examiner on the ground that Mr. Choate "derii-. 
onstrated an attempted pattern of influence." ' (WHDH Inc., 20 
Pike & Fisher Radio Reg.^ 395, 403 (1960) .) (The FCC voided the- 
grant, though it did not disqualify WHDH as an applicant.) 

Similarly, in the Reopened New Yorh-San Francisco Nonstop 
Service Case, CAB Order No. E-18027, February 15, 1962, the CAB 
made the following comments about an informal conference of San 
Francisco with the Board on December 2, 1957: 

Such conferences with communities have long been considered a necessary 
and desirable vehicle for permitting the Board to keep abreast of regulatory 
problems, so long as they are restricted to a consideration of overall transportation 
needs as contrasted to matters at issue in a pending proceeding. In this par- 
ticular instance, however, the surrounding circumstances indicate that the 
conference was intended as a means of improperly discussing with the Board 
the merits of the need for a third nonstop carrier. Although it is clear that 
Board did, in fact, restrict the conference to a generalized discussion of San 
Francisco's transportation problems and that the conference was well publicized 
and the transcript thereof was made public, the attempt and underlying intent 
is the gravamen of the objectionable conduct. 

It is important, also, to recall the fact that many ex parte com- 
munications have been provoked by a "need to counteract the ex parte 
contacts of other members of the regulated industry * * * ." (Ee- 
port of the Staff of the House Special Subcommittee on Legislative 
Oversight. at 86 (I960).) The FCC explained in the WHDH case 
that the ex parte contacts made by Mr. Choate afforded him an oppor- 
tunity ''to demonstrate by his demeanor and presence that he was a 
responsible man representing interests who merited, favorable consid- 
eration of their application to conduct an operation in the public 
interest." (20 Tike & Fischer Radio Reg. 395,. 404 (I960).) Un- 
doubtedly all the other interested parties would have liked to have had 
a similar opportunity afforded them and would have sought it if the. 
Commission had tolerated Mr. Choate's activities. 
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To exempt the ex parte communication of facts and contentions of 
"general significance" as broadly as the House Committee Eeport pro- 
poses would, therefore, in our opinion, encourage efforts — motivated 
by the assumed need for self-protection — to enter iiito. ex parte 
communication. 

The Committee has rejected the position taken in the House Com- 
mittee Eeport but at the same time it has sought to avoid a rigid pro- 
hibition which would foreclose the agency from sources of necessary 
information. Accordingly, it recommends that the ex parte com- 
munication of facts or contentions which have general significance for 
an industry subject to regulation should not be prohibited if the com- 
municator cannot reasonably be taken to know that the facts or con- 
tentions are material to a substantive or procedural issue in a pending 
on-the-record proceeding in which he is interested. 

The Committee considered the possibility of prohibiting the ex 
parte communication of general industrj^ data only if the communi- 
cator intends by his communication to influence the decision in an 
on-the-record proceeding. This seems to be the position taken by the 
CAB in the Reopened New York-Scm Francisco Nonstof Service case. 
But "intent" is always a difficult criterion by which to judge, the 
propriety, of action. Furthermore, if it is necessary for the agency 
to have then general information— and it cannot get it except on an 
ex. parte basis— the communicator's "intent" should not be controlling. 
And if the general, information can be obtained in other ways which 
do not raise the ex parte question, even the absence of an intent to 
influence does not excuse the ex parte approach. 

We think that our criterion of propriety is close to that adopted by 
the FCC in the WHDH C3.se — has "an attempted pattern of influence" 
been "demonstrated?" The Commission explained its application of 
this criterion as follows : 

While WHDH undoubtedly had a right to express its views to the Commission 
on communications legislation concerning it, its attempted method of presenta- 
tion must be judged in the light of the circumstances then prevailing. It could 
not have escaped Choate's attention that the subject of the legislation was an 
imporant issue in the pending adjudicatory proceediDg, nor could he have be- 
lieved that McConnaughey might read such a brief without perceiving the 
pertinence of its arguments to the disposition of the Boston case. If he felt it 
necessary to present such a brief to the Commission at that time he must be 
presumed to have been aware of the relevance. of the brief to the pending case, 
and, if he wished to escape the stigma of ex parte representation, the presenta- 
tion should have been in such form as would afford his opponents an opportunity 
to make such reply as they might deem appropriate. (WHDH Inc., 20 Pike & 
Fischer Radio Reg. 395, 404 ( 1960 ) . ) 

We also recommend in (5) another means by which general infor- 
mation can be presented to the agency without "the stigma of ex parte 
representation." Bnt for this e^^emption, such a written communica- 
tion would be a prohibited ex parte communication under our recom- 
mended definition but only because copies thereof would not have been 
served upon all the parties by the communicator. Such an oral com- 
munication would be prohibited because no advance notice that it was 
going to be made would have been given to all the parties and its con- 
tents would not have been disclosed to all the parties by the 
communicator. 

By this exemption, the Committee intends to make possible the con- 
tinuation of such ex parte conferences as the meetings with commu- 
nities referred to by the CAB in the Reopened New York-San Evan- 
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cisGO Nonstop Service case. It should be pointed out; however, that 
unlike the CAB, we do not in our recommendation seek (i) to exclude 
the communication of data which may bear upon matters at issue in 
a pending 6n-the-record proceeding, though we do not expect that the 
agency will ordinarily call such a meetmg for the sole purpose of 
exploring such issues; or (ii) to make the propriety of the communi- 
cation turn upon a determination of the question whether the 
communicator intended to influence the decision of a pending on-the- 
record proceeding. 

So long as the circumstances under which such ex parte conferences 
will be held are publicly known and transcripts of what transpired 
are made available to all interested persons, the evils usually asso- 
ciated with ex parte coromunications are not present. It is true, of 
course, that the launching of such ex parte conferences may impel 
others to seek them too— if for no other reason than to impress the 
agency by their presence. For this reason, each agency should care- 
fully consider the advisability of resorting to this means of acquiring 
information. But the Committee does not think that this means 
should be proscribed. 

Section l.e 

e. The ^'person who is a party^'' to whoin the prohibitions apply 
should irwlude any individual outside the agency conducting the pro- 
ceeding {whether in public or private life)j partnership, corporation, 
association or other agency, who is named or admitted as a party or 
who seeks admission as a party. 

Our definitions of "person" and "party," in the main, follow those 
set forth in section 2(b) of the Administrative Procedure Act. 

The Committee urges that the Conference should concentrate at this 
time upon consideration of the problem of ex parte communications 
between persons outside and persons inside the agency conducting 
the on-the-record proceeding and should not go into the even broader 
question of intra-agency communication. The Committee is not pre- 
pared at this time to make recommendations on the broader question. 
It agrees with its distinguished member, Mr. Donald C. Beelar, who 
as chairman of the ABA's Special Committee on Federal Adminis- 
trative Practice Act endorsed the enactment of legislation along the 
lines of H.R. 12731, the forerunner of H.R. 14, but wrote to Repre- 
sentative Oren Harris that it was his Committee's judgment that 
consideration of the problem of intra-agency communication would 
"unduly complicate" the effort to deal with the subject of ex parte 
communications between persons outside and persons inside the agency. 
Mr. Beelar suggested that the "difficult and somewhat ambigious 
problem" of intra-agency communication "may very well be made 
the subject of separate consideration." (H. Kept. No. 2070 at 32.) 

Of course, section 5(c) of the Administrative Procedure Act pro- 
hibits certain intra-agency ex parte communications and nothing in 
our recommendations would affect its provisions. - Nor would our 
recommendations prevent any agency from prohibiting (as the CAB 
has done) certain agency personnel from communicating about an 
on-the-record proceeding with decision-making personnel in instances 
not now covered by section 5 (c) . 

Section 10(a) of H.R. 14 does deal with the question of intra- 
agency communication and provides as follows : 
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In the case of an "on-the-record proceeding" before an agency (as defined in 
section 2 of this Act), subsection (c) of section 5 of the Administrative Pro- 
cedure Act ♦ * * and the provisions of this Act shall apply as though the 
last sentence of such subsection (c) had not been enacted.* 

The House Committee Report explains that section 10 (a) is intended 
"to make certain that the last sentence of section 5(c) of the [Admin- 
istrative Procedure Act] does not operate to permit agency members 
in the case of 'on-the-record proceedings' (whether the proceedings 
constitute 'adjudication' or 'rule-making' within the meaning of the 
Administrative Procedure Act) to consult 'off the record' with par- 
ties to such proceedings or with persons acting on behalf of such 
parties." 

It seems clear that by "parties" and "persons" here, the Committee 
means the "parties" and "persons" who are subject to the prohibi- 
tions against ex parte communications set forth in section 7 of the 
bill. jSid although H.R. 14 does not define such "parties" or "per- 
sons," it is clear from the legislative history of section 7 that these 
terms designate persons outside the agenc}^ (See H. Kept. No. 2070 
at 15.) 

Section 10(a), then, goes further than is necessary to effectuate 
its declared purpose. It makes section 5(c) generally applicable to 
agency members. (The existing exemption, as the Attorney General's 
Manual on the Administrative Procedure Act explains (p. 58), " 'is 
required by the very nature of administrative agencies, where the 
same authority is responsible for both the investigation-prosecution 
and the hearing and decision of cases.' S. Rept., p. 18, H. Rept., p. 30 
(S. Doc, pp. 204, 262). Thus, if a member of the Interstate Com- 
merce Commission actively participates in or directs the investigation 
of an adjudicatory case, he will not be precluded from participating 
with his colleagues in the decision of that case. S. Rept., p. 41 (S. 
Doc., p. 277).") 

Even if the last clause of the last sentence of section 5(c) of the 
Administrative Procedure Act remains unchanged, it would not, as the 
Committee feared, permit agency members to consult "off-the-record" 
with parties (or persons acting on their behalf) in on-the-record pro- 
ceedings. This clause does not now relieve any agency employee of the 
restrictions imposed by the third sentence of section 5(c) . Nor would 
it supersede the specific restrictions imposed by legislation like H.R. 
14, or by the agency code recommended by the Committee. Further- 
more, the fact that the first clause of the last sentence exempts certain 
adjudicatory proceedings from the requirements of section 5(c) would 
not destroy the legal effect of the specific prohibitions of H.R. 14 or 
of the proposed agency code. Whether it is fair to impose the restric- 
tions of H.R, 14 upon persons outside the agency in proceedings to 

^Section 5(c) provides: "The same officers Tvho preside at the reception of evidence 
pursuant to section 7 shall make the recommended decision or initial decision required by 
section 8 except where such officers become unavailable to the agency. Save to the extent 
required for the disposition of ex parte matters as authorized by law, no such officer 
shall consult any person or party on any fact in issue unless upon notice and opportunity 
for all parties to participate ; nor shall such officer be responsible to or subject to the 
supervision or direction of any- officer, employee, or agent engaged in the performance of 
investigative or prosecuting functions for any agency. No officer, employee, or agent 
engaged in the performance of investigative or prosecuting functions for any agency in any 
case shall, in that or. a factually related case, participate or ajdvise in the decision, 
recommended decision, or agency review pursuant to section 8 except as witness or 
counsel in public proceedings. This subsection, shall not apply in determining applications 
for initial licenses or to proceedings involving the validity or application of rates, facilities, 
or practices of public utilities or carriers ; nor shall it be applicable in any manner to the 
agency or any member or members of the body comprising the agency." 
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which the separation-of- functions provisions of section 5(c) do not 
apply, is a different question. 

The House Committee was concerned with this question of fairness. 
In further j ustificatiori of section 10 ( a ) , it stated : 

The Committee feels that the problem of intra-agency "separation of functions" 
is closely related to the problem of ex parte communications made by parties 
or persons acting for or on behalf of parties. Basic fairness requires that in 
an on-the-record proceeding staff members who are likely to become advocates of 
a point of view because of their involvement in the investigation or prosecution 
of matters involved in such proceeding should not communicate ex parte with 
the members of ,the Commission or the hearing officers or employees involved in 
the decisional process with respect to such proceeding. Thus, staff members 
engaged in investigation and prosecution activities are placed on a substantially 
equal footing with outside parties and their representatives, who are prohibited 
, from ex parte contacts in on-the-record proceedings with agency members and 
' other decisional personnel by /Section 7 of the bill. ' Any advocacy engaged in by 
such staff members should be limited to on-the-record presentation, and it is 
the purpose of the amendment contained in section 10(a) of this legislation to 
bring about this result. (H. Rept. No. 2070 at 15. ) 

This result is not brought about in all on-the-record proceedings by 
section 5(c) of the Administrative Procedure Act because (1) the 
opening sentence of section i5 makes subsection (c) applicable only to 
adjudication, not rule-making, and not to any case of adjudication 
falling into the ;six excepted categories of cases; and (2) the last sen- 
tence of section 5(c) makes it inapplicable to cases of adjudication in- 
volving "determining applications for initial licenses or * * * the 
validity or application of rates, facilities, or practices of public utili- 
ties or carriers ; * * *." 

Thus, the Committee continued : 

It is one of the purposes of section 10(a) to ma;ke the requirement of "separa- 
tion of functions" contained in section 5(c) of the Administrative Procedure 
Act applicable to all "on-the-record proceedings" before the six agencies (whether 
the proceedings constitute "adjudication" or "rule-making" within the meaning 
of the Administrative Procedure Act) including those involving the determination 
of applications for initial licenses and those involving the validity or application 
of rates, facilities, or practices of public utilities or carriers. (H. Bept. No. 
207patl6.) 

But as actually drafted, section 10(a) achieves the Committee's 
])urpose only if its opening clause — ''In the case of any 'on-the-record 
proceeding' before an agency (as defined in section 2 of this Act) " — is 
read as superseding the opening clauses of section 5 which limit sub- 
section (c) to adjudication and exempt six categories of cases. But 
there is no indication that the Committee directed its attention to 
the advisability of making section 5 (c) and H.R. 14 apply to the cases 
of adjudication falling into any of these categories of cases. And 
in the course of a perplexing exchange with Chairman Minow of the 
FCC, Committee Chairman Harris seemed to say that the proposed 
change in section 6(c) would not affect rule-making — a conclusion 
that flies in the face of the language of the bill and Committee Report. 
(Hearings on H.R. 14 at 155.) 

Nevertheless, the argument based on fairness remains. We have 
indicated above that the Committee is not prepared at this time to 
make any recommendations on the advisability of extending (or re- 
stricting) the separation-of-function requirements of section 5(c) of 
the Administrative Procedure Act. We should like to add here only 
that the failure now to extend these requirements along the lines 
that the Conference may ultimately find to be advisable does not 
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justify ex parte contacts between outside persons and decision-making 
personnel inside the agency. Such ex parte activities do not remedy 
the alleged evil of improper intra-agency communication and are not 
rendered proper by its existence. In short, the Committee reiterates 
its position that the amendment of section 5(c) poses a question which 
is separable from that presented by the ex parte communications which 
are the subject of these recommendations. 

Section Lf ^ 

f . The ^^person loho intercedes in'''' the proceeding, to whom the p^^o- 
hihitions apply ^ shoidd include any individual outside the agency 
conducting the proceeding {whether in public or private Ufe)^ part- - 
nership^ corporation^ association^ or otlmr agency^ other than a party 
or an agent of a party ^ loho volunteers a corrwaumcation which he may 
he expected to know may advance or adversely a-ffect the interests of 
a particular pa/rty to the proceeding^ \whether or not he acts with the 
knowledge or consent of any party or any party'' s agent, - ■ 

Section 7 of H.E. 14 imposes its prohibitions upon parties to on-the- 
record proceedings and persons acting on their behalf, but does not 
define "party" or "person acting on behalf of" a party. Recom- 
mendation 1 imposes its prohibitions upon three classes of persons: 
(a) parties; (b) agents of patries, and (c) interceders. The Com- 
mittee has undertaken further to define the persons in categories (a) 
and (c) but not in (b). 

The sanctions^ — other than disclosure^ which the Committee recom- 
mends should be imposed upon those who engage in prohibited ex 
parte communications will not apply to interceders — in niost cases. 
However, the disclosure requirements embodied in recommendations 
4 and 5 below should operate as a deterrent against ex parte communi- 
cations from interceders. . 

It would be possible not to prohibit ex. parte communications by 
persons who intercede in the proceeding, within the meaning of our 
definition, and rely upon, these disclosure requirements, to deter such 
communications. The Committee is of the opinion, however, that a 
statement of prohibition may add to the deterrent and certainly can do 
no harm. . > . ._, ,. 

Our definition of "person who intercedes in" an on-the-i'ecord pro- 
ceeding is comprehensive but does not include everyone, other than a 
party or an agent of a party, who may communicate about a proceed- ; 
ing with decision-making personnel in the agency. Jt^requires that,; 
the communicator take the initiative in ,^ making a .communication 
which he may be expected to know may ad varice or adversely affect 
the interests of a particular party to.the proceeding. 

Thus, ex parte communications,woiild not be prohibited if they came 
from public-spirited citizens and organizations seeking to make known 
their position on some substantive issue and without any reason to 
knov/ which party to the proceeding would be helped or hurt by their 
efforts. Nor would ex parte comrnunications from such sources be 
prohibited if they were made in response to a specific request from an 
agency member or a decision-making agency employee. For example^ 
the opinion of some disinterested expert may be sought on an issue of 
policy confronting the agency. In such case, however, the agency 
member or employee may feel obliged, in accordance with section 4 or 
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section 5, to bring the communication to the attention of all the parties 
to the proceeding. 

' Congressmen, state and local government officials and government 
personnel in other agencies would ordinarily be in the class of 
interceders. 

With respect to communications between individuals in different 
government agencies, Chairman Minow of the FCC called the atten- 
tion of the House Committee to Bendix Aviation Corp, v. FOC^ 272 
F. 2d 533 (C.A.D.C. 1959). (Hearings on H.R. 14 at 139.) In this 
case, the court sustained the authority of the Commission, after con- 
sultation with the Office of Defense Mobilization, n to allocate certain 
frequency bands for Government use because of vital national defense 
considerations. The private parties objected because information 
on which the FCC based its decision was not made available to them. 
But the court respected ODM's claim of privilege on the ground that 
the data had to be kept secret to preserve national security. The 
appeal was decided without this information. 

Nothing in our recommendations is intended to limit the Govern- 
ment's claim of privilege in such cases and the Committee does not 
think it is necessary to exempt these cases expressly. 

-We should point out, in addition, that if another agency is a party 
to the proceeding, as defined in I.e. above, the prohibitions applicable 
to parties would apply to the representatives of that agency. 

Section l.g 

g. The ^'agency employee participating in the decision^'^ should in- 
dude all employees of the agency who themselves make or recom- 
m^end decisions or who are speciflcaUy designated hy the agency to 
assist agency Tnerribers^ hearing ofjlcers. or other employees inmahing' of 
reooTmnending decisions, 

EoAih agency should identify the em/ployees^ or classes of employees^ 
w^ho will so participate in the decision in a rule or order puhlished at 
or hefore the time when the prohibitions against wncuthorized ex parte 
communications begin to apply to a particular proceeding or class of 
proceedings or with respect to a particular en^ployee or class of 
employees. 

The Committee is here concerned with providing some means by 
which all persons may know with what individuals or classes of indi- 
viduals in the agency they may not communicate about a particular 
proceeding on an ex parte basis. The requirement that the agency 
designate the decision-making personnel in advance of the time when 
the prohibitions begin to apply will accomplish this purpose. 

It is possible that an agency, after a proceeding has begun, may 
wish to add to the list of employees designated to assist in decision- 
making. Under our recommendation, it would name such additional 
employees in an order. Until it did so, no person would be subject to 
the charge of impropriety for communicating with such employees 
unless he had actual knowledge that they were participating in deci- 
sion-making. It could be expected, of course, that any employee thus 
added to the list would inform the communicator of this fact, even if 
the order had not yet been published. 

Section 2(2) of H.R. 14 defines "agency employee involved in the 
decisional process" to include "any employee of an agency who is sub- 
ject to the immediate supervision of a member of the 2Lg&R<^j and any 
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employee of an agency who is charged with the preparation of deci- 
sions with respect to proceedings before the agency." 

Our definition, in some respects, is narrower than the H.R. 14 defi- 
nition and in other respects may be broader. Our definition is nar- 
rower in that it would not include certain employees who may be sub- 
ject to the "immediate supervision" of an agency member but who 
nevertheless do not participate in the decision, as we define participa- 
tion. It may be broader in that it would cover employees specifically 
designated by the agency to assist in the decision-making process, even 
if their assistance does not amount to the "preparation" of decisions. 

We have not attempted to prescribe the classes of employees which 
the agencies should designate as assisting in the decision-making proc- 
ess. This matter must be left for each agency to determine for each 
type of proceeding. 

Section 2 

2. The agency code should prohibit any agency memher^ hearing 
officeT^ or agency employee participating in the decision in an on-the- 
record proceeding in any agency from (a) requesting or entertaining 
any unauthorized ex parte convmunication; and (&) making an unau- 
thorized ex parte communication about the proceeding to any party to 
the proceeding^ any agent of any party ^ or any other person who he 
has reason to hnow may transmit the com/rrmnication to a party or a 
party'^s agent. 

The most effective waj^ to stop unauthorized ex parte communica- 
tions is for decision-making personnel in the agency not to entertain 
them. The substance of this recommendation, therefore, lies at the 
heart of the proposed code. 

This recommendation follows section 7(a) (2) of H.R. 14 which also 
imposes a reciprocal obligation not to engage in ex parte communica- 
tions upon persons outside and persons inside the agency. 

It should be noted again that under our recommendation, an agency 
member or decision-making employee would not be prohibited from 
taking the initiative to enter into ex parte communication about a 
proceeding with persons who are not parties or agents of parties and 
who cannot reasonably be expected to transmit the substance of the 
communication to a party or a party's agent. But in such case, as has 
been pointed out, the agency member or employee may conclude, under 
our section 4 or section 5, to bring the communication to the attention 
of all parties to the proceeding. 

Sections 3 and 4 

3. The agency code should prohibit any person from soliciting any 
other person to make an ex parte communication which the solicitor 
has reason to know is unauthorized, 

4. The agency code should require an agency member^ hearing officer^ 
or employee participating in the decision^ who receives a written com- 
munication which he knows is unauthorized^ or which he concludes 
should, in fairness, be brought to the attention of all parties to the 
proceeding, to transmit the communication promptly to the Secretary 
of the agency, together with a written statement of the circumstances 
under which it wa^ made, if they are hot apparent from, the communi- 
cation itself. The Secretary should be required promptly to place 
the communication and the statement in the public file of the agency. 
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to send copies of the communication to all parties to the proceeding 
with respect to which it was made^ and to notify the communicator of 
the agency code and any other applicable rules or principles of prac- 
tice. • ■ 

If the communications are from persons other than parties to the 
proceeding or their agents and the recipient determines that (a) the 
conumunications are either so voluminous or of such horderline ,rele- ^ 
vance to the issues in the proceeding ^ or (i) the parties to the proceed- 
ing are so nvmierous^ that it would ie too burdensome to send copies of 
the .communications to all the parties^ the Secretary may^ instead^ 
notify the parties that the oommumcations have heen received and 
placed in the public file where they are mmilahle for exam/kiation hy 
the parties. 

Section 7(b) of H.R. 14 contains a similar provision with i-espect 
to prohibited written ex parte communications. However, it merely 
requires the Secretary to give notice of the communication to all par- 
ties, whereas the Committee recommends that the Secretary, as a gen- 
eral rule, should be required to send copies of the communication to 
all parties. 

Only if they Imow the contents of a prohibited ex parte communica- 
tion will the parties be in a position to take whatever- steps they deem 
necessary to protect their interests. It seems simpler and fairer to 
require the Secretary to send copies of the prohibited communica-tion 
to the parties than. to impose upon the parties the burden of searching 
the public files. 

We do not think that the additional burden upon the Secretary 
imposed by our recommendation will be onerous because (1) ex parte 
communications from public-spirited citizens and groups wiio have no 
reason to ki^o>y tbs^t their communication^ will help or hurt a particular 
party to the proceeding are not .prohibited and copies thereof will not 
have to be sent to. all the parties ; and (2). cppies of, unauthorized com- 
munications from persons other than parties or their agents will not 
have to be sent to all the parties if the recipient determines that it 
would be too burdensome to do so because they are, too voluminous or 
are of only border-line relevance to the issues in the proceeding. 

The recommendation that the Secretary, should also write to the 
person who sent the prohibited communication and notify him of 
applicable agency rules is intended to (1) discourage future violations 
of the code and (2) inform the sender, if the impropriety was inad- 
vertent, of the proper way, if any, to submit his communication, or, 
the data therein, for the record. 

Under section' 7.(c) of H.R, 14,' ah agency employee who makes a 
prohibited written ex parte communication is obliged to disclose the 
fact to the secretary. Failure to discharge the obligation of disclosure 
is made a crime; But so is the making of the prohibited communica- 
tion. The Committee thinks that this disclosure requirement is sub- 
ject to the gravest constitutional doubts, in view of the privilege 
against self-incrimination afforded by the Fifth Amendment. 

Since oiir recommendations do not authorize criminal sanctions, 
this constitutional problem would not be raised by a requirement in 
the agency code that decision-making personnel within the agency (in- 
cluding a;geiicy members) disclose unauthorized ex parte communica- 
tions made by them. Nevertheless, we do not think that much is to be 
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gained by requiring an individual to disclose an impropriety of which 
he is guilty. If the impropriety is serious, it is not likely to be dis- 
closed in any case. If it is inadvertent or not serious, it is likely to 
be disclosed, whether disclosure is required or not. 

The Committee also considered the possibility of imposing the dis- 
closure requirement upon the recipients of prohibited communications 
from decision-making personnel in the agency. But it came to the 
conclusion that little is to be gained from requiring private parties 
to become informers in this area. 

It is possible that decision-making personnel in the agency may not 
always know whether a particular written ex parte communication 
is authorized or not. To resolve doubt in favor of disclosure, our rec- 
ommendation also calls for disclosure if the agency oiScial concludes 
that fairness requires that the conmaunication be called to the attention 
of all parties. 

Similarly, the agency official would be expected to disclose any ex 
parte communication which he thinks should, in fairness, be brought 
to the attention of the parties to the proceeding even if the communi- 
cation is not prohibited. For example, the agency official might decide 
to disclose (1) requests made in good faith for ex parte disposition of 
matters which the agency official receiving the communication is not 
authorized to grant; and (2) communications from persons other 
than parties or their agents whose views were sought by the agency 
official. 

Section 5 

5. The agency code should require an agency memher^ hearing of- 
ftcer^ or employee participating in the deeinon^ who receives an oral 
con7,mu7iication w^hich he knows ^ at the time it is received, is unauthor- 
ized^ ar lohich he concludes should^ in fairness^ he hr ought to the atten- 
tion of all parties to the proceeding^ to put the substance of the com- 
munication in writing and transnriit the writing promptly to the 
Secretary of the agency^ together with a written statement of the cir- 
cumstances under which it toas made. The Secretary should he re- 
quired promptly to place the writing and the statement in the public 
file of the agency^ to send copies of the writing to all parties to the 
proceeding with respect to which it was made^ and to notify the com- 
municator of the agency code a/nd any other applicable rules or prin- 
ciples of practice. 

If the commAinications are from persons other than parties to the 
proceeding or their agents and the recipient determines that (a) the 
communications are either so volimiinous or of sueh borderline rele- 
vance to the issues in the proceeding^ or (h) the parties to the proceed- 
ing are so numercnis^ that it would he too burdensome to scTid copies 
of the writings containing the substance of the communications to all 
the parties^ the Secretary may^ instead^ notify the parties that the 
communications have been received and writings containing their 
substance placed in the public fUexohe/re they are available for exami- 
nation by the parties. 

The oral communication is the root of the problem of ex parte 
communications. It is unlikely that aJiy one will hazard an improper 
suggestion in writing. Yet tlie Committee knows of no completely 
satisfactory way to handle the improper oral communication. Both 
the recommended agency code and H.E. 14 prohibit ex parte oral 
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commimications. But H.R. 14 imposes no disclosure requirement in 
connection with oral communications. 

The argument against such a disclosure requirement is twofold- — 
(1) there is risk of misquotation in the act of putting into writing 
what was said orally; and (2) the requirement will impose an intoler- 
able burden upon agency members and other decision-making agency 
personnel. 

The first objection is not entitled to great weight. One who wisJies 
to avoid the risk of being misquoted need merely refrain from making 
an unauthorized ex parte oral communication; this, after all, is the 
whole point of the code. 

The second objection is entitled to the most serious consideration. 
Much of the objection rests on the argument that agency members and 
other decision-making personnel (though not the hearing examiner) 
cannot be expected to know the substantive and procedural issues in 
every pending on-the-record proceeding and therefore cannot be 
expected to recognize ex parte approaches in all instances. The Com- 
mittee has tried to meet this objection by requiring disclosure only of 
those oral communications which the recipient knows to be improper, 
at the time they are made. 

The Committee does not wish to minimize the possible burden re- 
maining under its recommendation. But it is of the opinion that the 
disclosure requirement will be a strong deterrent 'and will, itself , help 
to minimize the burden. Such a requirement, it should be pointed out, 
is now embodied in the rules of the AEC. 

As in the case of the unauthorized ex parte written communication, 
our recommendation calls for disclosure of any oral communication, 
whether prohibited or not, which the recipient concludes should, in 
f aimess, be called to the attention of all parties. 

We- should point out, too, that the Secretary would be required to 
send to all parties copies of the written communication or of the writ- 
ing containing the substance of the oral communication but not copies 
of the recipient's written statement of the circumstances under which 
the unauthorized communication was made. We do not think that the 
latter statement will ordinarily interest the parties; if it does^ they will 
have access to the statement in the public file of the agency. 

As in the case of written communications, we have stated certain cir- 
cumstances under which the Secretary will not be required to send 
copies of the writing containing the substance of an oral communica- 
tion to all the parties to the proceeding. 

Section 6 

6. The agency code should permit all parties to an on-the-record' 
proceeding to request an opportunity to rehut. on the record^ any facts 
or contentions contained in an unauthoriBed ex parte communication 
or in any other ex parte com^rminication lohich the agency official re- 
ceiving the cormnunication brought to the attention of all the parties 
in accordance loith Recommendation i or Recomjmendation 5 above. 
The code should provide that the agency will grant such a request 
whenever it determines that the dictates of fairness so require. 

Section 7(e) (1) of H.R. 14 provides that no prohibited ex parte 
communication "shall be considered in the 'oii-the-record proceeding' 
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vvitli respect to which it was made unless it shall have been duly ad- 
mitted in evidence in such proceeding.'' , ' 

In some cases, it may not be enough, in the Committee's opinion, 
merely to provide that prohibited communications will not be con- 
sidered in reaching decisions. Once the prohibited communication 
has been made, there is always the possibility that it may have in- 
fluenced the decision and the likelihood that the parties will tliink so, 
even if it is not the case. To avoid both these undesiraJble consequences, 
the Committee has recommended a procedure whereby an opportunity 
for on-the-record rebuttal of the ex parte communication will be af- 
forded, under agency control. Similar opportunity is afforded for on- 
the-record rebuttal of ex parte communications which are not pro- 
hibited but which the recipient determined should nevertheless be 
brought to the attention of the parties. 

Under the Committee's recommendation, the agency will not be re- 
quired to add to or reopen the record every time an ex parte communi- 
cation is made. It is merely asked to exercise its discretion to do so in 
the light of the dictates of fairness in the particular case. 

The agency may of course add to or reopen the record on its own 
motion if it decides that it is adyisable to consider facts or contentions 
contained in an ex parte communication. In such case, all the parties 
would, of course, be afforded an opportunity for rebuttal. The Com- 
mittee does not think that it is necessary to spell this out in the code. 

Sections 7, 8, and 9 

7. The agency code should provide that an agency may ceiisu^^e^ or 
suspend or revoke the privilege to practice before the agency^ of any 
person who makes or solicits the making of^ an unauthorized ex parte 
commumcation, 

8. To the extent permitted hy applicable law^ the agency code 
should provide that a/ny reliefs henefit or license sought hy a party to a 
proceeding may he denied if the party ^ or an agent of the party ^ makes ^ 
or solicits the m/xking of^ an unauthorised ex parte com/rminication 

9. The agency code should provide that an agency may censure^ sus- 
pend, or dismiss, or institute proceedings for the suspcTision or dism,is- 
sal, of a/ny agency employee who violates the prohibitions or require- 
ments of the code. 

The Committee is of the opinion that the agencies do not need new 
legislation to impose the above sanctions for violations of the proposed 
agency code. In all probability, these sanctions could be imposed even 
if they were not mentioned in the proposed code. But their inclusion 
in the code may have a deterrent value. Only the President, of course, 
can take notice of a violation by an agency member. But we have not 
considered it necessary to recommend that the code point this out. 

These recommendations would not, of course, preclude a court from 
setting aside an agency decision in a proceeding in which unauthorized 
ex parte communications were made. 

The Committee did not think that the imposition of any of the above 
sanctions should be made mandatory. The public interest may re- 
quire that in a particular situation a violator be afforded the relief, 
benefit or license which he seeks. 

No criminal sanctions, of course, can be provided in agency codes. 
They are sought to be provided in section 7(f) of H.R. 14. The Com- 
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mittee does not think that criminal sanctions are essontial. Further- 
more, the use of criminal sanctions would require that the prohibitions 
be drafted with a specificity that the subject matter seems to preclude. 
The Committee does not intend that its recommendations with re- 
spect to sanctions should be taken to preclude any agency from im- 
posing additional sanctions for the violation of the proposed agency 
code which it may be authorized to impose under existing law. 



APPENDIX 

COMPARISON OF COMMITTEE RECOMMENDATIONS 
WITH RULES OF SEVERAL AGENCIES ON EX PARTE 
COMMUNICATIONS 

We shall here compare our recommendations with the rules pro- 
hibiting ex parte communications now in force in the Federal Trade 
Commission, Federal Power Commission, Civil Aeronautics Board, 
Securities and Exchange Commission, Interstate Commerce Commis- 
sion and Atomic Energy Commission. Neither the Federal Com- 
munications Commission nor the National Labor Kelations Board has, 
as yet, adopted any regulations prohibiting ex paite communica- 
tions. 

It is not feasible to follow ihe order of our recommendations in 
making this comparison because of the variety of rules and formula- 
tions in the several agencies. Therefore, we shall summarize our 
recommendations, and the rules of each agency, under the following 
live headings — (1) The types of proceedings to which the prohibitions 
apply; (2) the point in the proceeding when the prohibitions begin 
to apply; (3) the kinds of communications which are prohibited; 
(4) the persons between whom ex parte communications are pro- 
hibited; and (5) the sanctions for violations of the prohibitions. 

(1) The Types of Proceedings to Which the Prohibition Apply 

Gom/mittee Recommendations, — The Committee's Recommendation 
l.a would apply prohibitions against unauthorized ex parte com- 
munications to every proceeding "required by statute, or by pub- 
lished agency rule or order in the particular case, to be decided solely 
on the basis of the record of an agency hearing," with stated excep- 
tions. 

i^r<7/ Section 5.5 of the FTC's Rules of Practice for Adjudicative 
Proceedings (effective June 1, 1962) prohibits certain off-the-record 
communications in "an adjudicative proceeding.'' Section 4.2 de- 
fines an adjudicative proceeding as a "formal" proceeding "con- 
ducted under one or more of the statutes administered by the Com- 
mission which are required by statute to be determined on the record 
after opportunity for an agency hearing." The section goes on to 
say that the "term does not include other proceedings such as nego- 
tiations for the entry of consent orders ; investigational hearings as 
distinguished from discovery proceedings after the issuance of a 
complaint; hearings for the purpose of inquiring into the manner and 
extent of compliance with outstanding orders; trade practice con- 
ferences; proceedings for fixing quantity limits under section 2(a) 
of the Clayton Act (15 U.S.C. 13(a)) ; investigations under section 
5 of the Export Trade Act (15 U.S.C. 65) ; or the promulgation of 
substantive rules and regulations, determinations of classes of prod- 
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ucts exempted from statutory requirements, the establishment of name 
guides, or inspections and industry counseling, under Sections 4(d) 
and 6(a) of the Wool Products Labeling Act (15 U.S.C. 68 (b) and 
68 (d)), sections 7, 8(b), and 8(c) of the Fur Products Labeling 
Act (15 U.S.C. 69(e) and 69(f)), sections 5(c) and 5(d) of the 
Flammable Fabrics Act (15 U.S.C. 1194), and sections 7(c), 7(d), 
and 12(b) of the Textile Fiber Products Identification Act (15 
U.S.C. 70). 

The Committiee has not studied the question whether any of the 
proceedings thus expressly excluded are required by statute to be de- 
cided solely on the basis of the record of an agency hearing. In the 
H.E. 14 hearings, FTC Chairman Dixon indicated that H.R. 14's defi- 
nition of an ''on-the-record proceeding" should be amended to cover 
only proceedings in which the decision is required to be "based solely 
on the record of an agency hearing." Dixon was concerned that the 
prohibitions might otherwise be made applicable to proceedings in 
which the FTC holds a hearing but is not required to base its decision 
solely on the record of that hearing. Dixon explained that in for- 
mulating rules under the Wool, Fur, Flammable Fabrics, and Textile 
Fiber Acts, it is essential that the Commission have available to it 
unbiased expert opinions, trade secrets, and technical guidance and 
advice from practical experts in the field which the Commission would 
be unable to obtain for various business and competitive reasons if it 
were necessary to make that information and advice a part of the 
record. "The ' promulgation of these rules is not adjudicatory in 
nature, and they have no effect on past acts or practices of individual 
concerns affected by them. On the contrary, they apply to all within 
the particular industry in general and are designed to govern future 
conduct." (Hearings on H.R. 14 at 123.) 

The Committee has accepted Chairman Dixon's suggestion and as- 
sumes that the proceedings expressly excluded by the FTC rules either 
involve no agency hearing or are not required by statute to be decided 
solely on the basis of the record of an agency hearing. If any one 
of them is so required to be decided, it would be covered by our rec- 
ommendations. 

SEC : Canon 9 of the Canons of Ethics for SEC members applies 
prohibitions to "matters of a quasi- judicial nature" and "quasi-ju- 
dicial" proceedings. Canon 6 provides : 

In performing their judicial functions, members should avoid discussion of 
a matter with any person outside this Commission and its stafC while that matter 
is pending. In the performance of his rulemaking and administrative func- 
tions, a member has a duty to solicit the views of interested persons. Care 
must be taken by a member in his relationship with persons within or outside 
the Commission to separate the judicial and rule-making functions and to ob- 
serve the liberties of discussion respectively appropriate. 

SEC Chairman Cary did not object to the language of H.R. 14 ap- 
plying prohibitions to all on-the-record proceedings. 

CAB : Section 300.2 of the Board's Principles of Practice prohibits 
ex parte communications "in cases to be determined after notice and 
hearing and upon a record, or any other cases which the Board by 
order may designate * * *." 

CAB Chairman Boyd approved the H.E. 14 definition of an on-the- 
record proceeding. Practitioners before the Board, asked to comment 
on the rules proposed by the Board in 1960, argued for the inclusion 
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of certain non-hoaring cases of an adversary nature, such as exemp- 
tions under section 416(b) of the Civil Aeronautics Act which can 
have a profound competitive impact upon air carriers. The Board 
re j ected the suggestion for the following reasons. 

It does liot appear * * * that the solution to this problem lies in expanding 
Part 300 to include rule making and other non-hearing proceedings. Such a regu- 
lation would seriously hamper the Board in- carrying out its duties and respon- 
sibilities and would result in delays in the Board's work. In addition to its 
statutory responsibilities of a quasi -judicial nature, the Board has certain quasi- 
legislative functions as well as the responsibility for the promotion, encourage- 
ment, and development of civil aeronautics. In performing these functions the 
Board and its staff should not be restricted to the same extent as in formal quasi- 
judicial proceedings. 

By making the prohibition against ea? parte communications applicable to cases 
which are determined on the basis of a formal record after notice and hearing, 
the Board's present rule (which goes beyond the protective provisions of the 
Administrative Procedure Act) adequately preserves the principles of basic fair- 
ness for all concerned with the administrative process. We are cognizant of the 
fact that certain non-hearing cases may contain adversary issues and therefore 
require the protective provisions of the Principles of Practice The Board should 
be free to miake its Principles of Practice applicable to such cases and we have 
amended Section 300.2 so that the prohibition against ex parte communications 
is applicable to (1) cases, which are to toe decided by the Board after notice and 
hearing and upon a formal record, and (2) non-hearing cases which the Board 
by specific order may designate. We believe that this is a better solution to the 
problem than expanding the rule to include all non-hearing cases as suggested by 
P]-actitioners. ( Procedural' Regulation No. PR-43, adopted Dec. 1, 1960.) 

Our recommendation is patterned after the CAB rule. 

ICC : Canon 8 of the Code of Ethics for ICC practitioners applies 
to proceedings which the Canon variously describes as "contested 
proceedings" and proceedings in which the Commission acts "in a 
quasi-] udicial capacity." Canon 8 of the ICC Canons of Conduct for 
Commission members and employees provides : 

Members of the Commission and employees who assist it in the hearing and 
decision of cases should not consider information or views concerning the merits 
of any matter which the Commission is required by law to determine upon a 
formal record, except upon notice and opportunity for all parties to participate. 

We assume that the proceedings referred to as "contested" or as 
those in which the ICC acts "in a quasi-judicial capacity" are those 
which it "is required by law to determine upon a formal record." 

FPC: Section 1.4(d) of the FPC Rules of Practice and Procedure 
prohibits certain ex parte communications in a "contested proceeding," 
but does not define this term. However in interpretative letters, the 
Commission has stated that the term "covers all proceedings involving 
either 'rulemaking' or 'adjudication' (as defined by sections 2(c) and 
2(d) of the Administrative Procedure Act) in which there are partic- 
ipants (including staff) taking or supporting differing or conflicting 
positions on questions of law or fact." 

In the H.R. 14 hearings, former FPC Chairman Kuykendall ob- 
jected to the bill's definition of an on-the-record proceeding, as follows : 

It is broad in that it would encompass proceedings in which there are no 
adversary parties, interveners, or protestants, although possibly the agency staff 
may object, about which we will have more to say hereafter. In this situation, 
there is no point in prohibiting ex parte communications between the decisional 
officers and the only party involved (applicant or respondent) . 

On the other hand, the definition of section 2(d) may be too narrow for it would 
exclude from on-the-record proceedings hearings which are not required by law 
but which are in fact held, the record thereof being the basis of the agency's 
action. Proceedings leading to the issuance of a license under part I of the 



196 SELECTED REPORTS OF THE ADMESTISTRATIVE CONFERENCE 

Federal Power Act are in tbis category. No hearing record is required by law 
but where there is a protestant or an intervener opposing the issuance of a 
license (even though a competitive applicant is not involved) fairness requires 
that section 7(a) of the bill should apply. 

Concisely, section 7(a) of the bill should apply to proceedings in which the 
agency action is based upon the record of an agency hearing (whether or not 
required by law) and in which there are adversary interests represented by 
interveners or protestants. Obviously, if there are no interveners and no interest 
is evinced by others than a single party (applicant or respondent), an ex parte 
contact on a procedural matter or on the merits could well be proper and might 
well serve to vacilitate final Commission action. In other words, the presence 
of an adversary party would appear to logically precipitate applicability of 
section 7(a), rather than the mere fact that a hearing is held, whether or not 
that hearing was required by law. 
The following amendments to the bill would carry out our suggestions : 
On page 2, delete from line 12 the words "required by law or agency rule to be" 
and insert before the comma in line 13 the words "in which adversary interests 
are represented by interveners or protestants". (Hearing on H.R. 14 at 47.) 

Although the Committee has not used the phraseology suggested 
by Mr. Kuykendall, it has achieved the same result by its definitions 
of an on-the-record proceeding and of the communications Avhich are 
prohibited as ex parte. 

FCC : The only pertinent regulation of this agency which has come 
to our attention (see (6) infra for full text) is applicable "when a 
hearing is held * * *." But the regulation does not prohibit any 
communications. 

AEC: Section 2.780 of the AEC's Rules of Practice dealing with 
ex parte communications is made applicable by subsection (a) to any 
"proceeding on the record then pending before the AEC for the is- 
suance, denial, amendment, transfer, renewal, modification, suspen- 
sion, or revocation of a license or permit." The term "proceeding on 
the record then pending before the AEC" is defined to include "any 
application or matter which has been npticed for hearing or concerning 
which a hearing has been requested pusuant to" the rules of practice. 

(2) The Point in the Preceding When the Prohibitions Begin to 

Apply 

Committee Recommendation. — Our recommendation l.b applies 
prohibitions from the time the agency "notices an on-the-record pro- 
ceeding for hearing or from such earlier time as the agency may fix." 

FTC: The FTC rules do not deal with this problem. 

SEC: The SEC Canons do not deal with this problem. 

6^45 /Section 300.2(a) of the Board's Principles of Practice 
applies its prohibitions "from the time of filing of an application 
or petition which can be granted by the Board only after notice and 
hearing, or, in case of other matters, from the time of notice by the 
Board that such matters shall be determined after notice and hearing 
and upon a record or that its Principles of Practice shall be applicable 
thereto * * *." 

The CAB rules are thus more rigorous than our recommendation, 
which generally applies the prohibitions only from the time the pro- 
ceeding is noticed for hearing. 

ICC: The Canons of Ethics for ICC practictioners do nat deal with 
this question. 

FPC : The FPC rules do not deal with this question. 
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AEC: From section 2.780(a) of the AEC's Kules of Practice, it is 
reasonable to conclude that the prohibitions against ex parte communi- 
caitions begin to apply when a hearing has been requested with respect 
to a matter in accordance with the AEC's rules of practice, or a matter 
has been notice for hearing by the AEC, whichever occurs earlier. 

(3) The Kinds of Communications Which Are Prohibited 

Gommittee Recommendation, — Our recommendations l.c and l.d 
include written and oral communications of any kind about the pro- 
ceeding, except for matters authorized by law to be disposed of on an 
ex parte basis, status inquiries directed to the Secretary, communica- 
tions, otherwise covered, which the parties agree may be made on an 
ex parte basis, and, under certain circumstances, communications con- 
veying information of general significance. 

FTC: Section 5.5(a) and (b) of the FTC Rules of Practice pro- 
hibits ex parte communications in an adjudicative proceeding "with 
respect to the merits of that or a factually related proceeding." Sub- 
section (d) specifically exempts a ^'request for information with 
respect to the status of an adjudicative proceeding * * *." 

SEG : Canon 9 of the Canons of Ethics for SEC members applies 
to all communications which are "intended" or "calculated" or 
"designed" to "influence action" by a member. Apparently, the test 
is the intent of the communicator. 

GAB: Section 300.2(a) of the Board's Principles of Practice pro- 
hibits any "private communication on the merits," generally defined 
as any "written or oral communication on any substandard or pro- 
cedural issue" in the case "other than in compliance with the Board's 
Rules of Practice." 

The precise si^ificance of the last clause is not entirely clear. We 
take it that the intent of the Board's Rules of Practice in Economic 
Proceedings, for example, is that all written communications to the 
Board or an examiner in the proceeding should be served upon all 
parties and offered in evidence at the hearing. Section 302.24 (j) 
provides that "No document or other writings shall be accepted for the 
record after the close of the hearing * * *." Section 302.14(b) 
authorizes any person who is not a party to the proceeding to "present 
to the examiner a written statement on the issues involved in the pro- 
ceeding" which "shall be filed and served on all parties prior to the 
close of the hearing." Failure to do so would seem to make the state- 
ment an improper private communication. But it is not clear whether 
parties may present such written statements outside the hearing. We 
assume that they may not do so. 

Similarly, we take it that no oral communications are to be pre- 
sented by anyone except at a hearing or oral argument. 

Our recommendation l.c aims at a greater degree of specificity in this 
area. Under it, agency rules would state when, prior to the close of 
the hearing, a written communication must be served upon all the 
parties to the proceeding. 

We assume that "general industry data" may be material to a "sub- 
stantive or procedural issue" in a case and therefore may not be com- 
municated on an ex parte basis under the CAB rules. This is the re- 
sult that would be reached under our recommendations. 

20-101—63 14 
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Section 300.2(b) expressly provides that a request for expeditious 
treatment of a pending application will be considered as a communica- 
tion on the merits. 

Section 300.2(a) expressly provides that the following communica- 
tions shall not be considered as private communications: (1) com- 
munications provided for by law or published rule other than the 
Board's Rules of Practice; (2) "infonnal complaints" filed with the 
Board; (3) "communications with staff members of the Board who 
are in the course of preparing a case"; (4) communications "for the 
purpose of determining whether a complaint shall be docketed"; (5) 
"The usual informal communications between counsel, including dis- 
cussions to effectuate a stipulation"; (6) settlement discussion be- 
tween parties and the Board's enforcement staff; (7) investigative 
activities; (8) "communications which are deemed proper in pro- 
ceedings in the Federal courts"; (9) communications "which merely 
make inquiry as to the status of a proceeding without discussing 
issues." 

Only category (9) would be covered by our recommendation (l.d 
(2) ) and then only if the status request is directed to an official other 
Ihan the one designated to receive it. 

ICG : Canon 8 of the Code of Ethics for ICC practitioners variously 
refers to communications "about a pending cause"; to argument of 
"the merits" of a pending cause; to "discussions with the Commis- 
sion and its staff. But the same Canon enjoins practitioners to 
"scrupulously refrain * * * from going beyond ex parte representa- 
tions that are clearly proper in view of the administrative work of the 
Commission." Thus certain ex parte representations are considered by 
the Commission to be proper, but we have no identification of what 
is meant by the "administrative work" of the Commission. It is not 
clear, too, whether the ex parte representations thus considered to be 
proper would otherwise fall within the prohibited class or whether 
they merely serve to elucidate the content of the prohibited categories 
of representations. Our recommendations l.d (4)^ and (5) may be 
directed to what the Commission had in mind. 

In the H.R. 14 hearings, ICC Commissioner Hutchinson com- 
mented on the bill's definition of ex parte communications as follows : 

Considering only this definition of ex parte communications, it would seein to 
include communications relating to procedural matters as well as to the merits 
of procedings. However, the prohibitions of section 7(a) are qualified by the 
phrase ''except in circumstances authorized by law." Presumably, the excep- 
tion * * * is intended to cover those routine or emergency procedural matters 
which tribunals generally dispose of without notice and hearing =" * *. The 
phrase * * * is not defined in the bill, and we are inclined to doubt the feasi- 
bility of drafting a precise definition covering the variety of procedural situa- 
tions and emergencies in which an agency should be able to act quickly upon 
the basis of ex parte communications. Accordingly, we recommend that the 
definition of ex parte communication * * * be revised by substituting the words 
"with respect to the merits of a proceeding" for the words ''with respect to a 
proceeding, or with respect to the consideration or decision of a proceeding." 
We believe that the evil at which these provisions are directed is ex parte com- 
munications with respect to the merits of proceedings. Unless they are clearly 
so limited, we believe that the criminal sanctions of section 7(f) will cause 
many agency members and employees to simply refuse to discuss -informally any- 
thing relating to a proceeding which has been noticed for hearing. We submit 
that the result might well be an excessive judicialization of regulatory proce- 
dures. ( Hearings on H.R. 14 at 58-59. ) 
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Canon 8 of the Canons of Conduct for Commission members and 
employees refers only to "information or views concerning the merits 
of any matter." 

While our recommendations l.c and l.d do not accept Mr. Hutchin- 
son's view that the prohibited communications should be confined to 
those respecting "the merits" of the proceeding, we believe that they 
take care of the problem which concerned him. 

FPC: Section II 1.4(d) of the FPC Eules of Practice and Proce- 
dure applies its prohibition to a communication "with respect to the 
merits of that or a factually related proceeding." 

AEC : Section 2.780(a) of the Rules of Practice prohibits any off- 
the-record communication of "evidence, explanation, analysis, or ad- 
vice, whether written or oral, regarding any substantive matter at 
issue" in a proceeding to which the prohibitions are applicable. 

Section 2.780(d) expressly exempts (a) the disposition of ex parte 
matters authorized by law; and (b) communications requested by the 
Commission concerning (i) its proprietory functions; (ii) general 
health and safety problems and responsibilities of the Commission ; 
and (iii) the status of proceedings. 

(4) The Persons Between Whom Ex Parte Communications Are 

Prohibited 

Coinm/lttee Recommendation, — Our recommendations prohibit ex 
parte communications between parties, their agents and interceders, 
on the one hand and, on the other, agency members, hearing officers, 
and agency employees who participate in the decision. They do not 
deal at all with the problem of intra-agency communication. As we 
shall point out, the rules of some agencies "do deal with the latter 
problem. 

FTC: Section 5.5 (a) and (b) of the FTC Rules of Practice pro- 
hibits off-the-record communications, "directly or indirectly" between 
persons "not employed by the Commission," employees and agents of 
the Commission who perform "any investigative or prosecuting func- 
tion in connection with the proceeding," on the one hand and, on the 
other, Commission members, hearing examiners, or employees "in- 
volved in the decisional process." 

So far 'as intra-agency communications are concerned, the FTC rules 
merely restate the requirements of section 5(c) of the Administrative 
Procedure Act. We have hot incorporated these requirements in our 
recommendations. 

The FTC rules do not define "directly or indirectly" or "any em- 
ployee involved in the decisional process." During the H.R. 14 hear- 
ings, Chairman Dixon commented on similar phraseology in the bill 
as follows : 

It is not clear that the term "decisional process" and the phrase "preparation 
of decisions with respect to proceedings before the agency" encompass, 

I am confident that the committee is aware of the fact that many members of 
the Commission's stafe participate in making various kinds of decision at differ- 
ent stages in the processing of individual case matters. These decisions include 
but are not limited to those with respect to initiations of investigations and con- 
clusions and recommendations of supervisory personnel in the investigational 
and litigation processes in cases which are first presented to the Commission for 
its initial determination as to whether a complaint shall issue. 
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Similarly, staff employees make decisions in individual cases where informal 
settlements are effected. In many such matters the Commission makes the final 
determination. 

Inasmuch as the meaning of the terms "decisional process" and "the prepara- 
tion of decisions with respect to proceedings before the agency" is not clear, it 
is believed that it would be advisable to clarify their meaning to enable the Com- 
mission to adopt regulations which would accomplish the purposes expressed in 
section 7(a) (1). It is especially important to clarify the meaning since a viola- 
tion of section 7(a)(1) involves criminal penalties. (Hearings on H.R. 14 
at 122.) 

Our recommendation l.g attempts to meet Dixon's call for clarifica- 
tion. And we strike at "indirect" communications in recommenda- 
tion 3, prohibiting solicitation of unauthorized communications. 

SEC : Canon 9 of the Canons of Ethics for SEC members applies 
only to communications "by parties or their counsel to a member." 
However, Canon 6, as indicated above, enjoins members to avoid dis- 
cussion of a matter requiring the exercise of their judicial functions 
"with any person outside this Commission and its staff." It goes on 
to say : "Care must be taken by a member in his relationsliip with 
persons within or outside of the Commission to separate the judicial 
and the rule-making functions. * * *" [Italic added.] 

In the H.R. 14 hearings, Chairman Cary commented : 

* * * the status of agency personnel who, by stipulation of the parties to a 
particular proceeding, have been permitted to participate in the decisional process 
is unclear. Respondents not infrequently agree to this procedure in order ta 
expedite decisions by permitting the agency to have the advice of persons partic- 
ularly familiar with the case. This is particularly common in the isonsideration 
of offers of settlement pursuant to section 5(b) of the Administrative Procedure 
Act. 

Where all interested parties prefer free communication by and with agency 
persomiel to a rigid limitation of such communications to formal proceedings: 
on the record, there seems no reason why this preference should not be respected 
and the disabilities of section 7 [of H.R. 14] deemed inapplicable. (Hearings 
on H.R. 14 at 117.) 

Chairman Cary seems here to be referring to agreement of the 
parties to a waiver of the separation-of- functions requirements of sec- 
tion 5 (c) . Our recommendations would not foreclose such a waiver; 
they do not deal with intra-agency communications. (Neither does: 
section 7 of H.R, M.) 

With respect to communications between persons outside and per- 
sons inside the agency, recommendation l.d(3) exempts all such com- 
munication which the parties agree may be conducted on an ex parte 
basis. 

GAB : Section 300.2(a) of the Board's Principles of Practice pro- 
hibits private communications from "any person, either in private 
or public life," to "a Member of the Board or its staff, or to the ex- 
aminer in the case." Section 300.2(c) declares that it is "improper 
that there be any private communication" from any members of the 
Board's staff who participate in the hearing as witnesses or as coun- 
sel to a member of the Board or to the examiner in the case. 

Unlike our section 2, the Board's rules do not prohibit ex part-e com- 
munications from a member of the Board, the examiner in the case or 
the Board's staff, to any person outside the agency. However, -section 
300.2(d) declares it to be "improper" for "any member of the Board's 
staff or an examiner, directly or indirectly" to give "statements to the 
press or radio * * * designed to influence" the Board's judgment in 
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the case. Our recommendations do not deal with such "leaks" to' the 
press or radio. 

The Board's prohibition of communications from "any person, either 
in private or public life" is probably broader than the categories of 
persons which we subject to our recommendations. But it is doubt- 
ful that the differences in definition would produce different results 
in operation. 

The Board's prohibition of private communications to its staff 
would also seem to be broader than our recommendation l.g, which 
makes the recommended prohibitions applicable to any "agency em- 
ployee participating in the decision." But the exceptions in section 
300.2(a), previously alluded to, would probably confine the prohibi- 
tion to Board Staff participation in the decisional process. 

It should be noted that the Board declares certain intra-agency 
communications (from any members of the Board's staff who partici- 
pate in the hearing as witnesses or as counsel to the Board member 
or the examiner in the case) to be improper. 

The CAB practitioners urged that staff members who participate 
in the formulation of the staff's position in a proceeding should be 
prohibited from communicating with Board members or the hearing 
examiner, as are staff witnesses and counsel. The Board rejected this 
proposal on the following ground : 

The Board's present regulations prohibit Board witnesses and counsel in aU 
cases from communicating with the Board. In accusatory cases the Board's 
internal rules not only bar any staff witness and counsel who participated in the 
case, but also the staff of the entire oMce or l)ureau. Both provisions go beyond 
the separation-of -functions requirement of section 5(c) of the Administrative 
Procedure Act. The proposals made by Practitioners would prevent the Board 
from utilizing the expertise of its staff and would result in serious delays in the 
handling of Board work. We therefore reject this suggestion of Practitioners. 
(Procedural Regulation No. PR-43, adopted Dec. 1, 1960.) 

It should also be noted that section 300.2(e) declares it to be "im- 
proper" for any person to solicit improper communications by any 
other person to the Board or any of its members or staff. Our rec- 
ommendation 3 is in accord. 

IOC: Canon 8 of the Code of Ethics for ICC practitioners declares 
it to be "grossly improper for litigants, directly or through any coun- 
sel or representative, to communicate privately with a commissioner, 
examiner or other representative of the Commission." The language 
"other representative of the Commission," which it may be inferred 
from the Preamble to the Code refers to "other employees connected 
with the matter in hand," seems to be broader than our recommended 
category of "agency employee participating in the decision." 

In the H.R. 14 hearings, Commissioner Hutchinson objected to the 
bill's definition of "agency employee involved in the decisional process" 
insofar as it included all employes subject to the immediate super- 
vision of a Commissioner — even a stenographer or clerk. (Hearings 
on H.R. 14 at 62.) We have met his objections in our recommen- 
dation l.g. 

The Canons of Conduct for Commission members and employees 
contain no strictures against the making of ex parte communications 
by them. 

FPC: Section 1.4(d) of the FPC Rules of Practice and Procedure 
prohibits ex parte communications from a party, his counsel, agent, 
or any other person acting on his behalf, to any member of the 
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Commission or of a member's personal staff or to the hearing examiner 
or to any employee "resj)onsible for aiding the Commisison in the 
preparation of a decision in such proceeding." 

In interpretative letters, the Commission has taken the position 
that members of the Commission staff who participate in a "contested 
proceeding" do so as representatives of the Commission but are not 
considered "parties" for the purposes of section 1.4(d). 

The Commission has also explained, in similar fashion, that the 
classes of persons to be considered as employees "responsible for aiding 
the Commission in the preparation of a decision" are the members of 
the Office of Special Assistants to the Commissioners and the members 
of the personal staffs of the individual Commissioners. The Com- 
mission reco^ized that other members of the legal or technical staff 
"do, on occasion, 'aid' the Commission or an examiner in 'the prepara- 
tion of a decision,' " but to "identify the employees in such cases is 
impractical." The "employee involved will advise the person at- 
tempting to communicate that he is aiding the Commission in the 
preparation of its decision and cannot listen to any ex parte commu- 
nication with respect to the particular proceeding." (Letter from 
FPC Chairman Swidler to Mr. Harold Burrow, President, Tennessee 
Gas Transmission Company, dated May 7, 1962.) 

Our recommendation l.g requires identification of the employees 
"participating in the decision." Failure to identify a particular 
employee will not preclude his participation in the decision, but will 
free a person seeking to communicate with him on an ex parte basis 
from any charge of impropriety. Adoption of Chairman Swidler's 
suggestion as to how such an agency employee should conduct himself 
would obviate any further diffculties. 

FPC Administrative Order No. 56 also prohibits a member of the 
staff from disclosing "to parties to proceedings" or "to anyone else 
outside the Commission, the recommendations which the staff proposes 
to submit to the Commission, except when, in the course of a confer- 
ence of the kind provided for in section l.is of the Eules of Practice 
and Procedure, it becomes clear that such disclosure to parties to the 
conference will materially assist in effecting a settlement and the settle- 
ment will expedite Commission action." 

This same result is achieved under our recommendations if the staff 
member is an employee participating in the decision. But we have not 
attempted to deal with the general problem of "leaks." 

AEO : Section 2.780(a) of the Rules of Practice prohibits certain 
ex parte communications from "any applicant for or holder of an 
AEC license or permit, or any officer, employee, representative, or 
other person directly or indirectly acting in behalf thereof to Com- 
missioners, members of their immediate staffs, or other AEC officials 
and emplovees who advise the Commissioners in the exercise of their 
quasi-judicial functions." 

Commissioners, members of their immediate staffs, and other AEC 
officials and employees who advise the Commissioners in the exercise of 
their quasi- judicial functions are, in turn, prohibited from requesting 
or entertaining any ex parte communication which the communicator 
is prohibited from making. 

Commissioners and these staff members, officials and employees are 
expressly not prohibited from requesting or entertaining ex parte 
communications "from each other." 
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(5) The Sanctions for Violation of the Prohibitions 

Committee Recommendation, — Our recommendations 7, 8, and 9 
provide sanctions which the agencies are authorized to impose without 
new legislation. The disclosure requirements of recommendations 4 
and 5 are also intended to secure compliance with the prohibitions. 

FTC: Section 5.5(c) of the FTC Rules of Practice requires the 
Commission member, hearing examiner or employee involved in the 
decisional process to whom or hy whom a prohibited off-the-record 
communication is made to "promptly inform the Commission of the 
substance of such communication and the circumstances thereof." 

The rule apparently covers oral as well as written communications. 
While it does not say what will happen after the Commission is 
informed of prohibited ex parte communications, section 5.1 (d) and 
(e) of the rules would authorize the Commission to suspend or disbar 
from practice before the Commission any attorney who made a pro- 
hibited off-the-record communication. 

It should also be noted that the FTC rules, unlike our recommenda- 
tions, require decision-making personnel within the agency (including 
Commissioners) to disclose prohibited off-the-record communications 
made by them. 

SEC : Canon 9 provides that an improper communication "should 
at once be made known by [the Commission member] to all parties 
concerned." Chairman Cary, testifying on H.R. 14, implied that he 
would approve a requirement that all oral communications be reduced 
to writing : 

* * * we should like to point out an anomaly created by sections 7(b) and 
7(c), which require that written communications be placed in the public file of 
the agency and that notice of all such communications be given to all parties 
to the proceeding with respect to which such communications were made. The 
disclosure required is apparently intended to assure that all parties will be in- 
formed of the contents of a written ex parte communication. 

We note the absence of any requirement for disclosure of an oral ex parte 
communication, the need for publication of which is as important as in the case 
of a written communication. We appreciate, however, that there are ditficulties 
involved in requiring a written statement for the record by the recipient of an 
oral communication. ( Hearings on H.R. 14 at 117. ) 

CAB : Section 300.2(a) provides that any prohibited communica- 
tion "in writing received by the Board or its staff or the examiner in 
the case shall be made public by placing it in the correspondence file 
of the case which is available for inspection and copying during busi- 
ness hours in the Board's Docket Section, but will not be considered by 
the Board or the examiner as part of the record for decision." The 
practitioners suggested that improper oral communications should be 
reduced to writing and notice of such communications should be served 
on all parties. The Board gave the following reasons for rejecting the 
suggestion : 

The burden such a provision would place upon the Board member or employee 
would be substantial. Considering the many telephone calls and oral communi- 
cations made to the Board and its staff in matters other than the merits of formal 
hearing cases, it would be diflScult to delineate between matters which properly 
fall within such a provision. Moreover, the member or employee might find him- 
self in the position where he could not readily reduce such oral presentation to 
writing. From the standpoint of fairness, the person making the oral presenta- 
tion would not have an opportunity to see the written memorandum until after it 
had been circulated to the other parties to the. proceeding. If it were then con- 
tended that the memorandum did not properly reflect the oral conversation, fair 
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play would require that an opportunity should be given to correct the record since 
one's reputation might well be involved. This, of course, would serve to further 
delay the disposition of the Board's proceeding. The suggestion * * * that oral 
communications be reduced to writing and served upon' all parties therefore has 
not been incorporated in the regulation. (Procedural Regulation No. PR-43, 
adoptedDec. 1,1960.) 

Our recommendation 5 requires the disclosure of ex parte oral com- 
munications, under the circumstances therein set forth which, we be- 
lieve, will go far to relieve the CAB's apprehensions. 

The thrust of the CAB rule is to keep the prohibited communication 
out of the record but available to the public. Our recommendation 6 
treats this problem in a somewhat different fashion. 

Section 300.6(b) provides: "^Vhere appropriate in the public inter- 
est the Board may deny the relief requested by a part}^ in a proceeding 
in which such part^^ has violated any provision of the Board's Prin- 
ciples of Practice." It should be noted that this sanction may be 
imposed upon a party who violates the Principles of Practice by mak- 
ing a private oral communication. 

Section 300.6(a) also authorizes the Board to deny, temporarily or 
permanently, the privilege of appearing or practicing before it to any 
person who is found after hearing by the Board to have engaged in 
unethical or improper professional conduct. Violation of the Board's 
Principles of Practice "shall be deemed to be such conduct." 
. ICG : Section 1.13 of the ICC's General Kules of Practice authorizes 
the Commission to "censure, suspend, or disbar any person who, it 
finds, * -*f^ * is lacking in character, integrity, or professional con- 
duct." Clearly such a finding could be made on the basis of a viola- 
tion of the Code of Ethics for ICC practi oners. 

^o other sanction is provided except the injunction in the Canons 
of Conduct that Commission members and employees who assist in 
the hearing and decision of cases should not consider information or 
views prof erred on an ex parte basis. 

FPG: Section 1.4(d) of the FPC Rules of Practice and. Procedure 
provides that if a prohibited ex parte comjn.unication is received, 
"the person (or persons) to whom the representations have been made 
shall promptly and fully inform the Commission of the substance of 
the communication and the circumstances thereof, so that the Com- 
mission will be enabled to take appropriate action." The rule does 
not indicate what action the Commission will consider to be 
"appropriate." 

FCC : The only regulation on ex parte communications of this 
agency which has come to our attention. is 47 C.F.R. 1.105(c). which 
reads : "When a hearing is held, no communications wnll be considered 
in determining the merits of any matter unless it has been received 
into evidence * * *." 

AEC: Section 2.780(b) of the AEC's Rules of Practice requires that 
prohibited written communications "shall be placed in the AEC public 
document room and served by the Secretary on the communicator and 
the parties to the proceeding involved." 

Section 2.780(c) requires that Commissioners and other agency per- 
sonnel to whom anyone attempts to make a prohibited oral com- 
munication "decline to listen * * * and explain that the matter is 
pending for determination." "If unsuccessful in preventiug_ such 
communication, the recipient thereof will advise the. communicator 
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that a written summary of the conversation will be delivered to the, 
AEC public document room and a copy served by the Secretary of 
the Commission on the communicator and the parties to the proceed- 
ing involved. The recipient of the oral communication thereupon 
will make a fair, written summary of such communication and deliver 
such summary to the AEC public document room and serve copies 
thereof upon the communicator and the parties to the proceeding 
involved." 
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RECOMMENDATION NO- 13 

It Is Recommended That — 

Departments and administrative agencies of the Federal Govern- 
ment which are authorized by law to use the subpena power be en- 
couraged to conform their subpena practices to the following princi- 
ples where necessary changes can be made without statutory enact- 
ment; and where statutory change is necessary to this end, that ap- 
propriate legislation embodying these principles be suggested to the 
Congress for enactment. 

1. Power to Issue Subpenas 

(1) Officers presiding at adjudicatory hearings should have author- 
ity to issue subpenas requiring the attendance of witnesses or the pro- 
duction of evidence, whether or not the proceedings are governed by 
sections 7 and 8 of the Administrative Procedure Act. 

(2) In any investigatory proceeding in which an agency is author- 
ized by law to issue subpenas, the agency, any member of the agency, 
or any officer designated by it should have authority to issue subpenas 
requiring the attendance of witnesses or the production of evidence. 

2. Geographical Scope 

Agency authority to require the attendance of witnesses and the 
production of evidence at any designated place of hearing should ex- 
tend throughout the United States or any territory or possession 
thereof. 

3. Issuance to Parties; Quashing 

Administrative subpenas for the attendance of witnesses or the 
production of evidence should be issued upon the request of any party 
m an adjudicatory proceeding. The issuing authority should have 
authority to evoke or modify a subpena so issued, upon application 
made promptly by or on behalf of any person to whom the subpena is 
directed. 

4. Fees 

Witnesses summoned before an agency should be tendered or paid 
by the person or agency at whose instance they appear the same fees 
and mileage that are paid to witnesses in the courts of the United 

States. 

5. Enforcement 

In case of contumacy or refusal to obey a subpena issued to any 
person, any district court of the United States within the jurisdiction 
of which such hearing, investigation, or proceeding is carried on, or 
in which the person to whom the subpena is addressed is found or 
resides or transacts business, should have authority to issue an order 
requiring such person to appear before the agency or member or officer 
designated by the agency, and give testimony, or produce evidence, 
or both, touching the matter under investigation or m question. Any 
failure to obey such order of the court should be subject to punish- 
ment by the court as a contempt thereof. 
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THE SUBPENA POWER IN FEDERAL ADMINISTRATIVE 
PROCEEDINGS RECOMMENDED PRINCIPLES 

Report of the Committee on Compliance and Enforcement 
Proceedings in Support of Recommendation No. 13 

A. PRELIMINARY COMMENT 

It is natural that the various Federal administrative agencies should 
seek fulfillment of their diverse functions in a variety of proceedings. 
Whatever the regulatory technique, liowever, whether adjudication, 
rulemaking, licensing, investigation, or inspection, the necessity for 
some kind of compulsory process is common to virtually all agency . 
action. Although recourse to ultimate sanctions may seldom be neces- 
sary, no one doubts the appropriateness of having in reserve the neces- 
sary power to secure compliance with proper agency demands. 

The regulatory agencies utilize a wide variety of methods for secur- 
ing the information necessary to the discharge of their various func- 
tions. Indeed, investigations ai-e often the most important proceed- 
ings an agency conducts. Investigation, which may also partake of 
enforcement, is accomplished in some cases by inspection of a factory 
and its processes (Food and Drug Administration) ; of grains, eggs, 
meat, and other edibles (Department of Agriculture) ; of the condi- 
tions of longshoring (Bureau of Labor Standards of the Department 
of Labor) ; or of a person to determine eligibility for entry to the 
United States (Immigration and Naturalization). Other important 
regulatory purposes are served by provisions requiring the occasional 
or periodic furnishing of records and other data or answers to ques- 
tiomiaires. Significant activities of this kind are found, for example, 
iui the Federal Trade Commission, the Securities and Exchange Com- 
mission, and the Wage and Hour and Public Contracts Divisions of 
the Department of Labor. 

Common to nearly all the foregoing administrative techniques is 
the occasional or frequent need, to reinforce a request for testimony 
or records or access to data with some form of compidsion. In a few 
instances where inspection ;of premises is the objective, the power of 
entry, backed with sanctions for wrongful refusal, is the most useful 
device, as in the Food and Drug Administration. But by far the 
most common source of administrative conipulsion is the subpena^ 
Indeed, only a few of the major regulatory agencies lack the subpena 
power altogether. 

There is nothing novel about the administrative subpena, which has 
been regularly authorized by Congress ever since the Interstate Com- 
merce Act of 1887 included a provision for requiring the attendance 
and testimony of witnesses and the production of records in much the 
same fashion as the present act.^ The subpena provisions of the Fed- 



124 Stat. 383 (1887). The present provision appears at 49 U.S.C. 12(l)-(3). 
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eral Trade Commission Act of 1914 have been retained almost without 
change,^ and have been specifically incorporated by statute into the 
enforcement provisions of such statutes as the Fair Labor Standards 
Act and the Packers and Stockyards Act.^ 

Examination of agency statutes and implementing regulations re- 
veals considerable variation among the provisions. Some of the 
statutes provide for the issuance of subpenas only by agency heads, 
commissioners, or board members, while others permit delegation of 
the authority. Some of the statutes authorize subpenas only for in- 
vestigations or only in connection with adjudicatory hearings, while 
most permit their use in both kinds of agency action. The geograph- 
ical range within which subpenas are effective varies somewhat. And 
the methods of enforcement differ to some extent, particularly in the 
severity of contempt punishment that is authorized. Some provide 
in addition a separate criminal sanction for wilful refusal to obey 
the terms of a subpena. Nevertheless, further study discloses what 
is perhaps even more important than the differences — the similarities 
are substantial. Thus, agencies having both investigatory and hear- 
ings functions typically have subpena provisions including the follow- 
ing features: 

1; Any member of the commission (board, etc.) and any hearing 
examiner niay issue subpenas for the attendance of witnesses or 
the production of documents, upon request of the government or , 
the respondent. 

2. The reach of the subpena extends throughout the United 
States. ' ' ' \ ' 

3. Witness fees are allowed in the same amount as for wit- 
nesses in the federal courts. 

5. Upon refusal to obey a subpena, an enforcement order may 
be sought in federal district court, disregard of which may be 
punished as a contempt. 

Because of these basic similarities in the administrative subpena, 
efforts to agree upon a model provision have long been sought on the 
ground that uniformity would be both desirable and practical. An 
important step in this direction was taken by the President's Con- 
ference on Administrative Procedure which, in its final report in 1955, 
recommended the adoption of uniform subpena rules and offered for 
consideration a number of "Illustrative Kules," although without 
expressing approval or disapproval of those examples. 

Despite this recommendation there seems to have been no substan- _ 
tial movement since 1955 toward uniformity along the lines recom- 
mended. Even statutes enacted since that time, such as the Federal 
Aviation Act of 1958 and the Labor-Management Reporting and Dis- 
closure Act of 1959, have been patterned on earlier statutes without 
adoption of the suggested provisions. Accordingly, the appropriate- 
ness of further urging of uniform provisions merits^ consideration. : 
The recommendations which follow represent an attempt to state prin- 
ciples which should guide the choice of subpena provisioris in repre- • 
sentative situations, particularly in agencies that have investigatory ^ 
and adjudicatory functions. Greneralizations within this context of' 
course do not trfinsfer automatically into other "sitiiations in which- 

^ 38 Stat.', , 722-23? 'The ^presentt proT.jsion ^appears .at • 15 -B.'S.C. « 49^50. ;■ ; .r /. :; ■ J ' / ': ' 
3 Fair Labor Standards Act, 29 U.S.c: 209 ; Packers and Stockyards Act, 7 U.S.C. 222. 
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the administrative subpena may be used for other purposes. More- 
over, since not all regulatory agencies have both investigatory and 
hearing functions, it is not possible to suggest a model statute and 
regulations that would be appropriate throughout the federal regula- 
tory establishment; In particular, it should be remembered that Con- 
gress has never given a general subpena power to some agencies which 
nevertheless have sigmficant regulatory functions. The most im- 
portant cases in which no such power has been granted are the Food 
and Drug Administration and the Post Office Department. Others, 
such as the Immigration and Naturalization Service, have been given 
only very limited subpena powers. Accordingly, an across-the-boards 
authorization of the administrative subpena would seem inappropri- 
ate. 

The fact that uniformity in this sense is not altogether possible does 
not, however, by any means justify a conclusion that the present nearly 
aimless variations in handling this matter could not be bettered by the 
use to the extent possible of guiding principles drafted to meet typical 
situations. 

B. POWER TO ISSUE SUBPENAS 

The question as to who may issue an administrative subpena can 
properly be divided to permit separate consideration of the subpena 
issued in connection w^ith the conduct of a hearing and of the investi- 
gatory subpena. 

a. Subperias Issued in the Conduct of Hearings 

Section 7(b) of the Administrative Procedure Act provides, in part, 
as follows: 

Officers presiding at hearings shaU have authority, subject to the published rules 
of the agency and within its powers, to * * * (2) issue subpenas authorized 
by law, *.* *. 

As a consequence, in hearings governed by sections 7 and 8 of the 
APA hearing officers autonaatically have the subpena power, unless, 
the agency itself lacks the power. By the same token, an agency 
possessing the power of subpena may not withhold that power from 
its examiners.^ 

There are, however, other adjudicatory hearings not governed by 
sections 7 and 8 of the Administrative Procedure Act. There seems 
no reason for denying to hearing officers at any adjudicatory proceed- 
ing the subpena power. The recommendation reflects this extension. 

b. The Investigatory Subpena 

Whether investigatory subpenas must be issued by the agency head 
(or by commission or board members), or whether the power may be 
delegated, is a question that has produced some litigation to determine 
proper construction of statutory authority. In Cudahy Packing Oo,^ 
V. Holland^ the Court held that the Fair Labor Standards Act did 
not confer on the Administrator of the Wage and Hour Division of 
the Department of Labor authority to delegate the power to sign and 
issue subpenas duces tecum. Although the result of that case was in . 
effect reversed by a later Reorganization Plan giving the pow,er of 
delegation to the Secretary of Labor,^ the question remains of some im- 

* Attorney General's Manual on the Administrative Procedure Act, 74-75- (1947): 

"315 U.S. 357 (1942). 

« Reorganization Plan No. © of 1950, 64 Stat. 1263. 
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portance because of the fact that the language in question made ap- 
plicable the subpena provisions of the Federal Trade Commission Act, 
which have been adopted in several agencies."^ The Cudahy case- may 
have been qualified somewhat by the later case oi Fleming v. Mohaiok 
Wreching di Lwnber Go? where the Court found, in language similar 
to that involved in Cudahy^ a congressional intent to permit delega- 
tion. But the issue is at best uncertainly resolved. There should 
not be doubt on a question of such importance. A proper solution 
might well provide statutory authorization for the subpena to be issued 
by an agency member or any oiScer designated by it. Such a pro-, 
vision would permit agencies to make their own determination, by 
supplemental laile, as to whether the power should be further dele- 
gated and, if so, to which officers.^ 

Statutes and agency rules have sometimes distinguished between 
signing and issuing subpenas. But it scarcely seems logical to sepa- 
rate the two. It makes no sense to require signature by an agency 
member while permitting a subordinate agency official to determine in 
what particular cases the signed subpena should be completed for use. 
If agency members are too busy to examine into the issuance in each 
case, the power to sign and to issue should both be delegated. If, on 
the other hand, agency members prefer to keep the issuing authority 
under their personal supervision, no delegation at all should be 
authorized. 

C. GEOGRAPHICAL SCOPE OF THE POWER 

Although there is substantial variation among the statutory provi- 
sions as to the geographical scope of the administrative subpena, much 
the most common forihula permits requiring the attendance of wit- 
nesses and the production of documentary evidence from any place 
in the United States ^^ or, even more specifically, "from any place in 
the United States or any territory or possession thereof * * *.'' ^^ These 
provisions are comparable in principle to Rule 17(e) of the Federal 
Rules of Criminal, Procedure, providing that "A subpena requiring 
the attendance of a witness at a hearing or trial may be served at any 
j^lace within the United States.'' Only in a few^ instances is exercise 
of the power restricted to narrow geographical limits comparable to 
the 100-mile limit that is the customary limit. under Rule 45(e) of the 
Federal Rules of Civil Procedure.^^ Thus, the United States Em- 
ployees Compensation Act imposes a 100-mile limit,^^ as does the Vet- 
erans Benefits Act.^^. A further variation on that formula appears in 
the Longshoremen's and Harbor Workers' Compensation Act provid- 
ing that if a witness resides out of the state and more than 100 miles 

"7 Delegation within tlie FTC was authorized by Reorganization Plan No. 8 of 1950, 
64 Stat. 1264. 

8 331 U.S. Ill (1947). Cf. l!^LRB v., Duval Jewelry Co., 357 U:S. 1 (1958) : Letms v. 
NLBB, 357 V.S. 11 (1958). 

9.The SEC. for example, may delegate the subpena power to staff jaemibers, but does so 
only in response to a showing of necessity In connection with a formal order of invest!- 
ga/tion in a particular matter. SEC, Handbook on Enforcement 18 (1957). 

iPE.g., section 12(2) of the Interstate Commerce Act,, 49 U.S.C. 12(2) ; section 9 of- 
the Federal Trade Commission Act, 15 U.S.C. 49. ' 

'"E.g., section 11 of the Labor-Management Relations Act, 29 U.S.C. 161; section 18(c) 
of the Public Utility Holding Company Act, 15 U.S.C. 79r(c). 

^Rule 45(e) also permits service, of a subpena anywhere within the district in which 
the court sits, even though the dllstance may exceed 100 miles. 

^5 U.S.C. 780. 

^*38 U.S.C. 3311. 
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from the place of hearing, mileage and fees for one day's attendance 
mustbeoffered.^^ 

No reason is immediately apparent for the differences on this point. 
If the 100-mile limit on service of process in federal courts is to be 
justified, it must be on the basis of the presumably local business trans- 
acted in each court. But that is not necessarily applicable in adminis- 
trative proceedings where the place of trial is arbitrarily fixed, often 
m Washington or at another place not necessarily convenient for wit- 
nesses. 

Although the more limited provision would presumably reduce the 
fees payable to witnesses w^ho traveled more than 100 miles to testi- 
fy, ^^ that does not seem to have been the reason for the variations in 
the authorization of the administrative subpena. Nor does there 
seem to be any reason to refuse normal mileage costs to witnesses 
whose testimony should be had. If witnesses at a distance can neither 
be compelled to attend nor assured of travel compensation if they 
attend vohmtarily, useful or essential witnesses will unquestionably 
be made unavailable. Abuse of the' privilege by callsrfor unnecessary 
witnesses or documents can be controlled in other ways, as discussed 
in recommendation No. 3, infra. Accordingly, the practice that is 
already standard in the great majority of cases should be extended, 

D. ISSUANCE TO PARTIES, QUASHING 

Section 6(c) of the Administrative Procedure Act provides that 
agency subpenas authorized by law shall be issued to any party upon 
request and, as may be required by rules of procedure, upon a state- 
ment or showing of general relevance and reasonable scope of the 
evidence sought. The purpose of this provision, applicable to both 
subpenas ad testificandum and subpenas duces t^cum, is to make ad- 
ministrative subpenas available to private parties to the same extent 
as to agency representatives, but subject to agency control as to rele- 
vance and reasonable scope of the evidence sought. ^"^ Most agencies 
have responded to this invitation by fixing the grounds upon which 
requests for subpenas will be granted or refused. A. typical profu- 
sion would ibe the fallowing, taken from the Rules of Practice of the 
FCC : 

Any request for a subpena shall be supported by a showing of the general 
relevance and materiality of the evidence sought. A request for a subpena to 
compel a witness to produce documentary evidence shall be in writing, duly 
subscribed and verified, and shall specify wiith particularity the books, papers, 
and documents desired and the facts e:jcpected to be proved thereby. Other parties 
to the proceeding need not be served with copies of a reque'st for a subpena. 
Any person against whom a subpena is directed may file a motion to quash or 
limit the subpena setting forth reasons why the subpena should not be complied 
with or limited in scope. Prompt notice, including a brief statement of the rea- 
sons theTef or, will be given of the denial, in whole or in part, of a request for sub- 
pena and of a motion to quash.^^ 

It has been suggested, however, that it is inappropriate for an 
agency that possesses the subpena power to refuse subpenas applied f or, 
by parties to the proceeding. Robert Benjamin, for example, has 

^533 U.S.C. 924. 

i»Cf. 5 Moore's Federal Practice, 45.09 (1951). 

^7 Attorney General's Manual of the Administrative Procedure Act 67 (1947). 

^8 47 C.F.R. 1.132. 
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thoughtfuliy; examined the matter 'both in connection with the su'b- 
pena ad testificandum and the su'bpena duces tecum. 

In Matter of Coney Island Dairy Products Corp. v J Baldwin, '^is A.v>p. Div. 
^178, the AppeUate Division, Third Department, held that, in the absence of 
•explicit legislation to the contrary, an outside party: is entitled to the issuance 
of ordinary subpoenas without disclosing to the agency the names of witnesses 
or the character of the testimony sought from them. This result seems to me 
sound as a matter of policy, and I do not advocate legislation to change it. It 
is supported by the analogy of court proceedings, where the attorney for any 
party himself subscribes subpoenas in the name of the court. Where the 
agency; is:itselfra:i>arty to th^, proceeding,. -moreover, 'a procedure which requires 
tlie other party (and tlie other party alone) to' disclose to his adversary in 
advance the names of his witnesses and the general line of their testimony risks 
at least the appearance of unfairness, even where the agency in fact exercises 
care to avoid unfair use of this information. There are, it' is true, instances 
where an unlimited right to subpoena witnesses may, operate unfairly to the 
persons subpoenaed, as where competitors are subpoenaed to testify on an 
issue that is clearly irrelevant, or where the head of an administrative depart- 
ment (or the president, say, of a public utility corporation) is subpoenaed to 
testify to matter which could as easily be established otherwise, if it is rele- 
vant at all. It is not a satisfactory solution of the , witness' diflBculty to 
say that he may be excused, or his testimony excluded, at the hearing itself. But 
the problem can be met, and I believe that it should be met, as I have sug- 
gested above, by allowing the witness to apply to the agency to vacate the sub- 
poena (it' being the witness alone, and "not the agency, ' whose interests are 
affected at the pre-hearing stage). The doctrine of the Coney Island case is 
not, in my view, in conflict with a procedure whereby - the - wi^ne^s is enabled 
to invoke the protection of the agency in this way. 

With respect to subpoenas duces tecum, there are additional considerations. 
Since an administrative agency is supposed to issue a subpoena duces tecum 
only "in a proper case," there is something to be said for its inquiring in 
advance whether ''a proper case" exists, even where such a subpoena is 
issued at the instance of an outside party. The burden of producing docu- 
mentary evidence- is, moreover, substantially greater that the burden of mere 
attendance at a hearing. It is, therefore, arguable that disclosure may properly 
be required of an applicant for a subpoena duces tecum, particularly where 
the agency to which application is made is not itself a party to the proceeding 
(e.g., workmen's compensation). Nevertheless it is my view that, as a gen- 
eral matter, the procedure that, I have suggested for an application to the 
agency by the witness (or by any other person whose interests would be in- 
vaded by the production of the documentary evidence) is suflSeient, and is to 
be preferred.^** . . 

The Labor-Management Relations Act adopted the essentials of 
this suggestion, providing for the grant of subpenas on application, 
but permitting the Board to revoke the subpena upon petition by the 
subpenaed person and determination by the Board that the — 

evidence whose production is required does not relate to any matter under 
investigation, or any matter in question in such proceedings, or * * * that such 
subpena does not describe with sufficient particularity the evidence whose pro- 
duction is required.^ 

It might be argued that such a liberal provision for the issuance of 
subpenas would open the way to delay and other abuses, particularly 
where process runs throughout the United States.^^ But an agency 

i» Benjamin, Administrative Adindlcation in the State of New York, 162-164 (1942). 

«>29 TJ.S.C. 161. See also 29 C.F.R. 102.1, 102.31. The Board practice of issuing to 
regional offices and trial examiners blank subpenas bearin'g" the Board seal and a facsimile 
signature of a Board member was specifically upheld in Lewis v. NLRB, 357 U.S.. 11, 14-15 
(1958). See also NLRB v. Duval, 357 U.S. 1 (1958), for a description of the ^subpena 
revocation procedures. 

^ See Note, Subpoenas and Due Process In Administrative Hearings, 53 Harv, Ij. Rev. 
342, 849 (1940). 
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need not be powerless under such a rule to protect witnesses against 
harassment and to insure orderly progress in the hearing." 

E. FEES TO WITNESSES 

Section 10 of the Administrative ^Expenses Act, applicable to "de- 
partments," provides that witnesses summoned by subpena shall be 
gaid the same fees and mileage paid witnesses in the federal courts.^^ 
imilar provisions appear in other agency statutes and in some rules 
where the statutes make no provisions. It would seem proper that 
this provision be made general throughout the federal establishment. 
By requiring that the fees and mileage be paid by the party sum- 
moning the witness a further restraint is imposed upon calling unnec- 
essary witnesses; and there will be little inducement to call witnesses 
from a great distance except for compelling necessity. 

F. ENFORCEMENT 

The present exclusive route for enforcement of an administrative 
subpena is by agency application for a judicial order of compliance 
which can in turn be enforced by the court's power of contempt. The 
Committee discussed alternative enforcement measures that have 
sometimes been suggested, particularly the possibility of permitting 
agencies to enforce administrative subpenas with a direct power of 
contempt rather than indirectly through a two-stage process in the 
courts. The Committee concluded, however, that no change in exist- 
ing law should be recommended. The above statement thus purports 
merely to restate existing practice and is repeated here only in the 
interest of making more complete the statement of recommended 
principles relating to the administrative subpena. 

23 Cf. NLRB V. Blachstone Mfg,. Co., 123 F. 2d 633, 635 (2d Cir. 1941) : "While we 
should Indeed be jealous of any denial of process to an employer, the Board Is not 
powerless to prevent itself from being put upon by frivolous and dilatory demands." 

»» 2i8 U.S.C. 1821 provides a basic rate of $4.00 for each day*8 attendance and 8 cents per 
mile for going from and returning to the witness' residence. 
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RECOMMENDATION NOo 15 

It Is RecomTnended That — 

1. Each agency subject to the Administrative Procedure Act re- 
examine its rules and practice with regard to the provision in section 
6(a) of the Act that "Any person compelled to appear in person 
before any agency or representative thereof shall be a<icorded the 
right to be accompanied, represented, and advised by counsel," to en- 
sure conformity with the following standards as a minimum in all 
agency actions and proceedings, including both public and nonpublic 
investigations. 

a. The right to be "accompanied" by counsel means the right 
of any person compelled to appear before any agency or agency 
representative to have counsel present with him during any pro- 
ceeding or investigation. 

b. The right to be "advised" by counsel means that any person 
compelled to appear in person shall be entitled to the advice in 
confidence of counsel before, during, and after the conclusion 
of any agency proceeding or investigation for which his presence 
is compelled. 

c. The right to be "represented" by counsel means as a minimum 
that counsel for any person compelled to appear in person shall 
be permitted to make objections on the record and to argue 
briefly the basis for such objections in connection with any ex- 
amination of his client. 

d. In addition, each agency is urged to reexamine its rules and 
practice and to effect appropriate changes therein to the extent 
that it determines that it can properly permit persons compelled 
to appear in person in any agency proceeding or investigation to 
be examined further for the record by their own counsel following 
other questioning. 

2. The right to counsel be interpreted with a view to preserving 
the highest concept of administrative fairness and as generously as 
reasonable administrative efficiency permits. Agencies should recog- 
nize that the right to counsel, including, to the extent appropriate, 
opportunity for cross-examination and production of limited rebuttal 
testimony or documentary evidence, is particularly important to any 
person involved in a public investigation where implications of wrong- 
doing by that person are made a part of the public record. 

RECOMMENDATION NO. 25 

It Is Recommended That — 

1. Each agency having the power to compel testimony should afford 
the same right to counsel to persons who appear by request or per- 
mission of the agency as to those who are compelled to appear. 

2. The above recommendation should be given statutory form at an 
appropriate time, 
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RIGHT TO COUNSEL IN ADMINISTRATIVE PROCEEDINGS 

Report of the Committee on Compliance and Enforcement Pro- 
ceedings in Support of Recommendations No. 15 and No. 25 

THE PROBLEM OF DEFINITION 

Despite the fact that the concept of right to counsel has long been 
regarded as fundamental to the adversary system in the Anglo- 
American tradition, the meaning of the expression right to counsel 
remains curiously unclear. Although the legal profession itself de- 
pends on the vitality of the concept, the expression continues to be 
used in at least two distinctly different ways, often without clear 
differentiation. 

In some circumstances right to counsel means the right to have 
counsel provided without expense to the person whose right to repre- 
sentation is assured by constitutional provision or statute. This is 
the case in Federal criminal prosecutions where the Sixth Amend- 
ment to the United States Constitution provides that the accused 
should "have the assistance of Counsel for his defense.'' This is now 
understood to mean that the defendant in Federal criminal proceed- 
ings, if he is himself unable to retain counsel, must have counsel pro- 
vided for him.^ The Supreme Court has also concluded that in state 
criminal proceedings a similar right of representation at state expense 
is guaranteed by the Fourteenth Amendment, at least in capital cases 
and in other cases where the failure to provide counsel would, in the 
circumstances, deny a fair trial. ^ The continuing evolvement of the 
constitutional principle as it applies to criminal proceedings is evi- 
denced by the fact that at least four members of the present Court 
have indicated their willingness, in an appropriate case, to rule that 
the accused is entitled to representation by counsel in all state crim- 
inal prosecutions.^ 

In civil litigation in -Federal and State courts, on the other hand, 
right to counsel means no more than that parties to such judicial pro- 
ceedings are entitled to retain and be represented by counsel of their 
own choice^and at their own expense."^ 

One further point should be made: In criminal and civil proceed- 
ings alike, whatever the respective rights of representation, these 
rights extend only to the accused in criminal cases and to parties in 
civil litigation. Witnesses are not as a matter of right accorded the 

^Johnson v. Zerhst, 304 U.S. 458 (1938). 

^Powell V. Alabama, 287 U.S. 45 (1932) ; Betts v. Brady, 316 U.S. 455 (1942) : Rice v. 
Olson, 324 U.S. 786 (1945) ; Cash v. Culver, 358 U.S. 633 (1959) ; Chewning v. Cunning' 
ham, 368 U.S. 443 (1961). See also Symposium: The Right to Counsel, 45 Minn. L. Rev. 
693-896 (1961). ' 

P See the concurring opinion of Justices Douglas and Brennan in McNeal v. Culver, 365 
U.S. 109, 117 (1961), and the concurring opinions of Justices Black and Douglas in Carn- 
lei! V. Cochran, 369 U.S. 506, 517, and 520 (1962). Subsequent to the submission of this 
report to the Conference, the Supreme Court has held that the right to counsel is assured 
by the due process clause of the Fourteenth Amendment in all State criminal prosecutions. 
Gideon V. Wainwright, 372 U.S. (1963.) 

4 Chandler v. Fretag, 348 U.S. 3 (1954). 
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same counsel rights, whether in Federal or State courts, and whether 
in criminal or civil litigation. 

In administrative proceedings the law and practice have been con- 
siderably different. 

In the first place, in the administrative process there does not appear 
to be any substantial claim that the government is obligated to provide 
counsel in administrative proceedings. It is not inconceivable that at 
some future time the Supreme Court might find such an obligation, as 
a matter of due process, where important civil liberties depend upon 
administrative determination (exclusion and deportation cases come 
to mind ^) ; but that time is not yet. 

Second, there is not even a clear-cut holding that due process re- 
quires agencies to permit representation by retained counsel in all 
kinds of agency proceedings. To be sure, there seems little doubt that 
the right to be represented by retained counsel is assured by the Con- 
stitution at least m trial-type proceedings.^ But that has long been 
routinely allowed to parties in trial-type proceedings and is of course 
required by section 6(a) of the Administrative Procedure Act, as will 
hereafter be more fully noted. - 

There remain, however, important questions of policy grounded in 
considerations of fairness, even though the issues ma}^ not rise to the 
level of constitutional concern. These questions, which . are the subj ect 
of this repoi^t, relate to the extent to which the Administrative Proce- 
dure Act now provides, or should be amended to provide, for the right 
of witnesses in administrative proceedings, including investigations, 
to be repre.sented by counsel in those proceedings. The following 
questions will be explored: (1) 'Wliat are the counsel rights of com- 
pelled witnesses under section 6(a) of the Administrative Procedure 
Act, which accords to such witnesses "the right to be accompanied, 
represented, and advised by counsel * * *" ? Variant agency rules and 
practices that differentiate between the rights of compelled witnesses 
in adjudicatory and in investigatory proceedings make the answer not 
as self-evident as it seems in the asking. (2) Shbuld the Administra- 
tive Procedure Act be amended to provide some right of i^presenta- 
tion for voluntary witnesses in administrative proceedings? 

The Right to Counsel Provisions of Section 6(a) 

As already indicated, the right of parties in trial-type administra- 
tive proceedings to be represented by counsel seems never to have been 
seriously doubted. The troublesome issue has been that of determin- 
ing the extent to which, if any, witnesses in investigative proceedings 
should be allowed to appear with, and to be represented by, counsel. 

» See United States eas rel. Castro-Louizan v. Zimmerman, 94 F. Snpp. 22, 25-26 (E.D. 
Pa. 1950). Cf. In re Raimondi, 126 F. Supp. 390, 393-395 (N.D. Calif. 1954). 

« "If in any case, civil or criminal, a State or Federal court were arbitrarily to refuse 
to hear a party by counsel, empoyed by and appearing for him, it reasonably may not be 
doubted that such a refusal would be a denial of a hearing, and, therefore, of due process in 
the constitutional sense." Sutherland, J., in Powell v. Alabama, 287 U.S. 45, 69 (1932). 
See also Gordon^ Right to Counsel in Administrative Proceedings, 45 Minn. Lr. Rev. 875, 
879^80 (1961). 

For additional material, see the following: Kramer, The Place and Function of Judicial 
■Review in the Administrative Process, 28 Fordham L. Rev. 1, 72 (1959) ; Newman, Some 
Facts on Fact-Finding by an Investigatory Commission, 13 Ad. L. Rev. 120, 127-28 (Win- 
ter 1960-61) ; Newman, Federal Agency Investigations: Procedural Rights of the Sub- 
poeniaedi Witness, 60 Mich. L. Rev. 169, 170-71 (1961) ; Newman, Due Process, Investi- 
gations, and Civil Rights, 8 U.C.L.A.L. Rev. 735 (1961) ; Notes, Representation by 
Counsel in Administrative Procedlngs, 58 Colum. L. Rev. 395 '.(1958) ; The Right to 
Assistance of Counsel In Administrative Proceedings, 34 Notre D. Law 90 (1958) 
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As a matter of constitutional right, the claim has ordinarily been sum- 
marily dismissed, as in the following statement made in 1941 : 

Since the results of an investigation are not conclusive . against a witness, the 
due process clause would seem to impose no restraints on administrative in- 
quires. Thus the person investigated has no right to be present ai;d hear the case 
against him, .to cross-examine other witnesses, to be represented, by counsel, or 
to compulsory process^ " ^ 

Without challenging the accuracy of that statement as a summary 
of then, and probably still,^ controlling constitutional doctrine, it is 
sufficient here to observe tliat there was a general reaction against 
such lack of concern for the rights of witnesses. In the Final Report 
of the Attorney GeneraVs Committee on Adm/iriistrative Procedure 
all members of the Committee recommended legislation to provide for 
tlie assistance of counsel to all persons "appearing or summoned" in 
any administrative proceeding,^ T\Tiile it is not altogether clear from 
the recommended language how extensive would have been the par- 
ticipation permitted to such counsel, and whieJther "administrative 
proceedings" included investigations, still the recommendation called 
for significant departure from existing practice in many agencies. 

Section 6(a) of the Administrative Procedure Act, as finally en- 
acted in 1946, went nearly, but not quite, as far as the recommenda- 
tions of the Attorney General's Committee. As enacted in 1946 (and 
not since amended) the right to counsel portions of sec^tion 6(a) read 
as follows: 

Any person compelled to appear in person before any agency or representative 
thereof shall be accorded the right to be accompanied., represented, and ad- 
vised by counsel or, if permitted by the agency, by other qualified representative. 
Every party shall be accorded the right to appear in person or by or with counsel 
or other duly qualified representative in any agency proceeding * * ♦. Nothing 
herein shall be construed either to grant or to deny to any person who is not 
a lawyer the right to appear for or represent others before any agency or in any 
agency proceeding.^" 

The nature of the representation by counsel contemplated by section 
6(a) was little discussed in the congresisonal debates preceding enact- 
ment of the Administrative Procedure Act, perhaps because it was 
generally understood to mean what Congressman Walter stated : 

The right of representation contemplated by the bill means full representation as 
the term is understood in the courts of law.^ 

Congressman Walter's statement is itself somewhat ambiguous in view 
of the fact that counsel rights in "courts of law" may vary depending 
on whether the person who seeks representation is the accused in a 



''Note, Rights of Witnesses in Administrative Investigations, 54 Harv. L. Rev. 1214, 
1216-17 (1941). See also Bowles v. Baer, 142 F. 2d 787 (7th Clr. 1944). 

« See Anonymous v. Baker y 360 U.S. 287 (1959) (no right to counsel for witnesses com- 
pelled to appear before state court judge In nonpublic Inquiry into alleged unethical prac- 
tices of attorneys) ; In re Qroban, 352 U.S. 330 (1957) (no right to counsel for witnesses 
before fire marshal Investigating causes of fires In nonpublic proceeding). 

» Final Report 193, 219 (1941). 

i«60 Stat. 240 (1946), 5 U.S.C. section 1005 <a) (1958). 

Neither discussion nor recommendation is here included of related/ questions which seem 
to have been resolved with reasonable success by the Administrative Procedure Act or 
which faJl within the jurisdiction of other committees. These matters may be summarized 
as follows: (1) Section 6(a) leaves for individual agency determination the question of 
what persons other than lawyers will be allowed to practice before the agency, as well as 
the question of special requirements even for lawyers to practice before a particular agency. 
(2) The Administrative Procedure Act is silent on the question of the grounds on which an 
agency may d^eny counsel the right of appearance before it for disciplinary reasons. 

" S. Doc. No. 248, 79th Cong., 2d sess., entitled "Administrative Procedure Act — 
Legislative History," 362-863 (1947). 
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federal criminal prosecution, a party in civil litigation, or a witness 
in either criminal or civil proceedings. However, congressional in- 
tent takes on additional meaning from the comment of the Senate 
Judiciary Committeee Eeport when it added the word "represented" 
to the previously specified guarantees that a person compelled to ap- 
pear could be "accompanied" and "advised" by counsel. 

(3) In the first sentence after "accompanied" insert a comma and the word 
"represented," so that counsel may present [sic] as weU as advise. There seems 
to be no reason why this change should not be made. That is the meaning, of 
the sentence. In most cases, even where the party must be personaUy present as 
in judicial proceedings of a criminal nature, the representation by counsel nday 
be helpful both to the agency conceraed and to the party .^^ 

The Attorney General^ s Manual on the Administrative Procedure 
Act indicates the same understanding.^^ The Manual makes an addi- 
tional point as well : ■ 

It is clear, of course, that this provision relates only to person^, whose ap- 
I)earance is compelled or commanded, and does not extend to persons who appear 
voluntarily or in response to mere request by an agency. Where appearancie is 
compelled, whether as a party or as a witness, the right to counsel exist." 

As the materials in the appendix to this memorandum indicate, the 
federal administrative agencies have responded to the counsel pro- 
'vision in section 6(a) with a variety of implementing regulations. To 
the extent that a pattern is discernible, only these generalization^ seem 
possible: First, among the major regulatory agencies examined,^^ no 
agency purports to deny right to counsel to persons summoned before 
the agency or its representative ; but some limit the function of counsel 
for such compelled witnesses in ways that may conflict with section 
6(a) . . Second, apparently no major agency guarantees by rule.or reg- 
ulations the right of uncompelled witnesses to be represented by coun^ 
sel, although in varying degrees representation by counsel may be 
permitted to such voluntary witnesses. 

Only two years before the enactment of the Administative Proce- 
dure Act the Seventh Circuit had held in Bowles v. Baer^^ that the 
Administrator of the Office of Price Administration could compel a 
person to testify and produce documents in a nonpublic investiga- 
tion in the absence of comisel and a court reporter retained by the wit- 
ness who had responded to agency subpena. By providing in section 
6(a) that persons compelled to appear should be accorded "the right 
to be accompanied, represented, and advised by counsel," at the very 
least Congress intended to reverse the holding in Bowles v. Boer, 
Professor Davis puts it directly : "If the person is 'compelled to appear 
in person,' he is entitled to counsel." ^^ Obvious though this might 
seem, the lower federal courts, for a time at least, condoned an ap- 
parent exception where the Internal Revenue Service refused to, permit 
a witness to be represented by his choice of counsel because that coun- 

^-Id. at 26. 

^3 Attorney General's Manual 61 (1947). 

i=Id. at 61-62. - ' 

^^ Department of Agriculture, Atomic Energy Commission^ Civil Aeronfiiiitics Board, 
Federal AAiation Agency, Federal Communications Commission, Federal Trade Commission. 
E'ood and Drug Administration, Immigration and Naturalization Service, Department of 
Labor, National Labor Relictions Board, Post Office Department, and Securities and 
Exchange Commission. 

i«142 F. 2d 787 (7th Cir. 1944). iSee also Bilohumshy v. Tod, 263' U.S. 149, 156 
(1923) : Low Wah Suey v. Backus, 225 U.S. 460, 470 (1912). Compare, in exempt agencies, 
Niznik V. United States, 173 F, 2d 328, 336 (6th Cir.), cert. den. 337 U.S. 925 (1949) ; 
Ufiited States v. Pitt, 144 F. 2d 169, 172 (1944) (dictum). 

1^ 1 Davis, Administrative Law Treatise, § 8.10 (1958). 
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sel was also representing the taxpayer about whose affairs the witness 
was being qnestioned.^^ These rulings, however, were rejected in 
B acker \. Commissioner ^^ where the Fifth Circuit held the witness en- 
titled to his choice of counsel, even though that counsel also repre- 
sented the taxpayer whose affairs were under inquiry. It was found 
that there was no showing that the Avitness' selection of counsel was 
other than his own choice and, more important, the court held that 
the text of section 6(a) required the result. 

We recognize that what is in issue here is not the constitutianal right to 
counsel. However, it is a statutory right. The term "right to counsel" has 
always been construed to mean counsel of one's choice * * *. We think this is 
the plain and necessary meaning of this provision of the law. When Congress 
used the term "right to be accompanied, represented, and advised by counsel," 
it must have used the language In the regularly accepted connotation * * *.^° 

The effect of section 6(a), then, seems to be this. By the second 
sentence of , section 6(a) parties to administrative proceedings may 
"appear in person or by or with counsel * * *." This is not chal- 
lenged. The significant change in existing law was the proA'ision in 
the first sentence of section 6(a) that persons "compelled to appear 
in person before any agency or representative thereof shall be ac- 
corded the right to be accompanied, represented, and advised by 
counsel * * *." The right to be "accompanied" by counsel is clear 
enough in assuring the right to bring retained coimsel before the 
agency or its representative. Similarly, the significance of the right 
to be "advised" by counsel is not doubtful, authorizing accompanying 
counsel to advise in confidence about the propriety of agency proceed- 
ings or questions. The legislative history shows that additional of 
the right to be "represented" by counsel was no inadvertence. Thus, 
as Judge Tuttle said in Bcwher v. Commissioner: 

It is clear that the right to counsel guaranteed under the Administrative 
Procedure Act is much broader than the right to have an attorney advise him 
relative to his rights under the Fifth Amendment. The Act says such counsel 
may accompany, represent, and advise the witness, without any Umitation.^^ 

It thus appears that section 6(a), in fixing the right to counsel, 
abandoned the distinction that had earlier been commonly drawn be- 
tween trial-type and investigatory proceedings. Rather it distin- 
guishes between the rights of the person compelled to appear (to be 
accompanied, represented, and advised by counsel) and the rights 
of the voluntary witness (whatever the agencies choose to permit). 
Examination of agency practice, however, demonstrates that this 
point has not always been observed. As a result, some agencies con- 
tinue to make right to counsel depend upon the nature of the agency 

i« Torras v. Stradley, 103 F. Supp. 737 (N.D. Ga. 1952) ; United States v. Sinith, 87 
P. Supp. 293 (D. Conn. 1949). 

^9.275 F. 2d 141 (5.th Cir. 1960). 

20 Id. at 144. Cf. SEC Rule 3(c). 

'** * * but such counsel may not represent any other witness or any person being 
investigated, unless permitted in the discretion of the officer conducting the investigation 
or of the Commission upon being satisfied that there is no conflict of interest in such 
representation and that the presence of identical courssel for other witnesses or persons 
being investigated would not tend) to hinder the course of the investiffation." 17 C.F.R. 
^ 201.3(c). 

^ Id. at 143. iCompare the practice of the SEC ais described by Professor Louis Loss : 

"Witnesses in an SEC investigation are granted the right to be accompauiedi by counsel. 
But counsel's role is limited to advising the witness of his constitutional privilege against 
self-incrimination (which the officer conducting the investigation is Instructed to do in any 
event) and to objecting to questions which assertedly exceed the scope of the order of 
investigation or which are improper on the ground of one of the common law privileges." 
Ill Loss, Securities Regulation 1954-55 (2d ed. 1961). 

20-101 — 63 16 
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proceeding rather than upon whether the person whose rights are in 
•qxiestiGn:isa:Cpmpelled.or.avolunta;ry ' / .' 

The critical question, then, is one of determining what rights, as a 
minimum, are accorded to a person entitled to be '^accompanied, rep- 
resented, and advised" by counsel. As indicated in Conference 
Recommendation No. 15(1), the bundle of rights should be defined 
as follows:- -: . ,: , 

1. The right to be "accompanied", by counsel means' -the .Tight 
of any person compelled to appear before any agency or agency 
representative to have counsel present with him during any pro- 
ceeding or investigation. 

2. The right to be "advised" by counsel means that any, person 
compelled to appear in person shall be entitled to the advice in 
confidence of qualified counsel of his choice before, during, and 
after the conclusion of any counsel of his choice before, during, 
and after the conclusion of any agency proceeding or investiga- 
tion for which his presence is compelled. 

3. The right to be "represented" by counsel means as a minimum 
that counsel for any per son. compelled to appear in person shall 
be permitted to make objections on the record and to argue 
briefly the basis for such objections in connection with any agency 
exammation of his client. 

4. In addition, each agency is urged to re-examine its rules 
and practice and to effect appropriate changes therein to the ex- 
tent that it determines that it can properly permit persons com- 
pelled to appear in person in any agency proceeding or investi- 
gation to be examined further for the record by their own counsel 
following other questioning. 

The Voluntary Witness and Right to Counsel 

As noted above, the right to representation by retained counsel is 
apparently recognized today in all federal administrative agencies in 
trial-type proceedings. Indeed, due process would probably require 
that result, at least as to parties in such proceedings. Moreover, also 
as .noted above, section 6(a)' of the Administrative Procedure Act 
apparently contemplates the same representatipn rights for compelled 
witnesses in- agency proceedings, including investigations. Section 
6(a), however, does not require the same counsel provisions for wit- 
nesses in administrative agency investigations who appear voluntarily 
or at the request of the agency. 

It should be remembered that there is probably no constitutional 
issue involved. Even where witnesses have been coTnpelled to appear 
without counsel in secret investigations into alleged unethical conduct 
by lawyers ^^ and into causes of fire,^^ the Supreme Court has upheld 
the denial of counsel against constitutional challenge. A fortiori^ it 
could be argued, the voluntary witness has no constitutional claim to 
counsel. Moreover, in Hannah v. Larche ^* the Supreme Court indi- 

^ Anonymous v. Baker^ 360 U.S. 287 (1959). 

^In re Grol)an, 352 U.S. 330 (1957). 

^4 363 U.S. 420, 446-448 (1961). It should be remembered, however, that the question 
there was exclusively constitutional. There was, therefore, no discussion of the statutory 
signijficance of section 6(a) of the Administrative Procedure Act. Cf. Smith v. General 
Truck Drivers^, Etc., 181 F. Supp. 14 (S.D. Calif. 1960) ; Application of Compton, 2 Ad. 
L. 2d 76 (N.D. Tex. 1951). / . t'^ v , 
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cated in dictum that it found no constitutional defects in FTC and 
SEC rules limiting the participation in agency investigations of coun- 
sel retained by witnesses compelled to appear. The issue, then, is solely 
one of' policy. In particular, the question here is whether the counsel 
rights of the voluntary witness should be materially less than those of 
the compelled witness, as is now permitted by section 6(a) of the 
Administrative Procedure Act. 

In the investigative process agencies of course depend in part on the 
ultimate sanction of compulsion by subpena with threat of contempt 
for failure to respond. But it is perfectly apparent that most investi- 
gative activities are con'imenced, and successfully concluded, without 
any compulsion ; indeed, in most cases, there is not even a threat of 
resort to subpena. The truth is that the compelled witness is the ex- 
ception. The large bulk of investigations, inspections, examinations, 
and requests for documents are made to willing and cooperative wit- 
nesses who may themselves have filed the charges being investigated or 
Avho at least do not believe they have any reason to withhold answers 
to questions or to resist the production of documents. 

Perhaps the trouble is with the word "investigation," an umbrella 
term under which a wide variety of quite different practices find se- 
mantic shelter. Thus awkwardly grouped together may be found 
such disparate practices as the inspection of factory and food proc- 
essing lines by the FDA and the Department of Agriculture; inspec- 
tion and copying of records by the Wage and Hour and Public Con- 
tracts Divisions of the Department of Labor; seizure and examination 
of mail by post-office inspectors ; physical examinations of aliens ; air- 
craft accident investigations by the CAB ; and the public hearings into 
economic matters that may occasionally be conducted by the JTC or 
the SEC. It is readily apparent that these activities have little in 
common save the name "investigation." Moreover, it seems clear that 
in many of these proceedings right to counsel is of little moment; but 
equally clear is the fact that sometimes it may be of critical im- 
portance — so important that witnesses may refuse to answer at all, 
except in response to process. It is likely in important cases that the 
probable subject of an investigation will have been forwamed by coun- 
sel not to answer until counsel is present.'^ As a matter of fact, im- 
portant consequences may depend upon whether submission is volun- 
tary or in response to subpena. The privilege against self-incrimina- 
tion may be lost by voluntary submission as mav the benefit 'of im- 
munity statutes. In addition, the voluntary giving of access to files 
may waive the attorney -client privilege.^^ 

Agency arguments against allowing representation for the non- 
compelled witnesses in an investigation center about the proposition 
that the presence of an attorney will unduly impede the efficiency of an 
examination. Assuming, then, as above developed, that there is no 
constitutional right to counsel at this point, the policy questions ap- 
pear to be two: (1) How important to administrative efficiency is the 
practice of restricting access to counsel in administrative investiga- 
tions ? (2) How important to administrative fairness is the provision 
for representation by counsel to the noncompelled witness in adminis- 
trative investigations? 

Ad^L^Rev^lMFauYgeoT^**^''*^'^ ^"^""^ '"^ Anti-Trust Masters and His Attorney, 13 
^Id. at 46. 
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1. Right to Counsel and Administrative Efficiency. Although 
any answer to this quest ioji must necessarily be tentative because based 
in part on imponderables, at least three propositions can be advanced 

with some confidence. 

(a) Most interrogations of witnesses and demands for documents 
will be unaffected by a rule permitting or denying counsel. It has 
been suggested above that most witnesses called upon in the course of 
an administrative investigation will answer questions or produce re- 
quested documents, either because they have filed the charges leading 
to investigation, are cooperating with the charging party, or are non- 
objecting participants in a routine inspection or a fact-finding study. 
It is inconceivable that any appreciable number of witness in these 
categories would wish to retain counsel in connection with such an 
investigation. The only witnesses who would be likely to retain 
counsel if permitted would be those against whom an investigation is 
directed as suspected wrongdoers and potential respondents in future 
administrative proceedings, other civil actions, or even criminal 
prosecutions, 

(b) Where the witness in an investigation is himself the potential 
respondent or defendant, the agencies seem clearly correct in their 
contention thatouestioning of witnesses and examination of documents 
can proceed more expeditiously in the absence of counsel, at least if the 
witness does not for that reason refuse cooperation, thus necessitating 
subpena. The normal function of counsel, to advise clients about legal 
problems which the clients might not themselves anticipate or under- 
stand, might be regarded from the agency standpoint as an embarrass- 
ment that, could undesirably limit the agency's freedom of inquiry. 
Counsel might, for example, caution against making files or premises 
iully available on grounds of unreasonably extensive scope of the 
inquiry; might advise against answering particular questions on 
grounds of the privilege against self-incrimination, for lack of per- 
tinence to the subject matter of the investigation, or for other reasons ; 
and counsel might seek to question his own client or to cross-examine 
other witnesses. These of course are the traditional functions of 
counsel. In short, what the agencies apparently most fear is that 
counsel might seek to "take over" the investigation by making and 
arguing the basis for objections, prompting answers, explaining an- 
swers, and generally discouraging full witness corporation. 

Perhaps in some instances an attorney might, as a matter of soimd 
strategy, urge full disclosure even without compulsory process where, 
absent such advice, the client might be reluctant to cooperate ; but 
many agency officials prefer to continue whatever limitations on repre- 
sentation by counsel can be imposed within the limits of due process. 

(c) Provision for counsel should sometimes expedite investigation 
because the witness who might otherwise refuse disclosure except after 
subpena might be willing, with counsel present to advise him, to 
ansAver whatever questions, and to produce whatever documents, would 
reasonably be compellable by subpena. This is not at all an un- 
likely result in view of the fact that most persons or businesses having 
any reason to suspect agency action will be armed, with legal advice 
a-s to the response to make to investigative inquiries. It seems en- 
tirely reasonable to anticipate that an ordinarily prudent and com- 
petent attorney, if he is denied the opportunity to accompany his client 
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in person, will advise his client to decline response or production except 
upon compulsion by subpena. On this assumption it can be argued 
that the availability of retained counsel. to witnesses in investigatory 
proceedings will in some, perhaps many, instances actually facilitate 
conduct of the investigation. 

2. Right to Counsel and Administrative Fairness. Also difficult 
to evaluate is the extent to which denial of representation by counsel 
for noncompelled witnesses results in unfairness to witnesses who are 
asked to answer questions or produce documents. To say that it does 
not amount to a denial of due process is not to answer the question 
fully. The real question is whether there are values in provision for 
counsel to the noncompelled witness sufficient to justify whatever ad- 
ministrative inconvenience results therefrom. It might be argued that 
the veiy fact that a number of agencies resist such provision is some 
evidence that there are significant benefits to the prospective respond- 
ent which the agency seeks to limit by the rule of denial. This argu- 
ment gains some force from a reminder of the function served by coun- 
sel — advising not only on preservation of constitutional rights, but as- 
sisting clients in preservation of other rights given by statute, regu- 
lation, common law privilege, or even custom. To the extent that 
lawyers hold themselves out as more expert in these matters than the 
clients they advise, lawyers urge that they provide something of value 
for those who retain them. Accordingly, they contend that to deny 
witnesses such counsel is to limit to that extent the ability of w^it- 
nesses to meet and respond to agency inquiry and possible future action 
accompanied by sanction. 

In answer to the agency argument that investigations do not try 
ultimate facts on which sanctions depend, answer can be made that 
the findings of an investigation may well determine whether any ad- 
ministrative or other action will be conmienced and indeed may sub- 
stantially affect the final outcome of agency action. ^"^ 

Perhaps most telling of all reasons for according counsel rights to 
the noncompelled witness comparable to those available to the com- 
pelled witness is that it seems unreasonable — even unfair — to tell a 
person who responds voluntarily to an agency request that his very 
willingness to cooperate denies him the full representation by counsel 
that is assured to the reluctant witness who appears under compulsion. 
It seems regrettable to penalize cooperation while appearing to reward 
recalcitrance. The witness who is aware of the difference in rights, 
but who prefers the comfort of counsel by his side, may be converted 
from a voluntary witness to one who appears only in response to 
process. Indeed, proper concern for his own best interests may well 
dictate exactly that course of conduct. Such distinctions are scarcely 
calculated to increase respect for the administrative process; and the 
underlying policy may even be self-defeating to the extent that it 
discourages cooperation in agency investigations. 

For the foregoing reasons the Committee concluded, as stated in 
Conference Recommendation No. 25, that the same counsel rights 
should be provided for voluntary as for compelled witnesses. It is 
recommended that this principle be implemented by statute at an 

^ See In the Appendix the rules, e.g.. of the FTC, Department of Labor, NLRB. and 
SEC which specifically permit use of investigative findings in subsequent proceedings 
which may result in civil or criminal sanctions. 
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appropriate time. Reasons in support of Recommendation No. 25 are 
set forth below. 

Coverage of the Recommendation. In recommending that "each 
agency" should afford the same counsel rights to noncompelled as to 
compelled witnesses, the Committee intends broad rather than restric- 
tive coverage. That is, whatever the reach of section 6(a) of the 
Administrative Procedure Act in its provision for right to counsel 
as. to compelled witnesses, the Committee believes that the same 
thrust should apply as to noncompelled witnesses in those agencies 
bound by section 6(a). 

Right to Counsel for the Noncompelled Witness and the Inves- 
tigatory Process. On first consideration it may seem startling to 
suggest that virtually all agenc}^ inquiries, including even the most 
routine, could be converted at the will of the person questioned into a 
dialogue in the presence of counsel. And of course it is true that 
many, perhaps most, agencies. are extensively engaged in questioning 
large numbers of individuals about a wide variety of matters. To ta.ke 
only the most obvious (apart, for the moment, from security agencies 
like the FBI), the Social Security Agency, the Veterans Administra- 
tion, and other claims adjudicating agencies question many thou- 
sands of individuals each year. Manifestly, if an attorney w^ere to be 
present in all those cases, offering advice to his client, making objec- 
tions, and requesting leave for furnishing further evidence, routine 
administration might become hopelessly bureaucratized. However, 
that specter is unreal for at least four reasons : 

a. It is perfectly apparent that among aJl the vast number 
of persons who appear before agency personnel, either on their 
own initiative or in response to agency request, only a very few 
would ever appear Avith counsel no matter how freely the op- 
portunity might be accorded. For nearly all the subject matter 
of the citizen's inquiry or the agency's questioning is routhie, 
pure and simple. 

b. Even where representation by counsel is not now available 
as a matter of right, agency representatives ordinarily respect a 
request by a person who is to be subjected to agency questioning 
that he be allowed to be accompanied and represented by coun- 
sel. Indeed, in ordinary civil matters refusal of such a request 
seriously made- would seem peculiarly inappropriate, 

c. There remain, then, the very few instances in which an. 
agency might anticipate a real advantage f rdm questioning a per- 
son not accompanied by counsel. What advantage?' One won- 
ders unless there is here manifest some latent distrust of the func- 
tion of counsel or — incredibly — a desire to question a person 
free of the possibly restrictive advice counsel might provide as 
to constitutional rights or clarification counsel might offer as 
to rights provided by statute or regulation. 

d. There is a further very significant reason for finding it 
. difficult to imagine just what justification— apart from simple 

convenience — can, be offered for differentiating between the com- 
pelled and the noncompelled witness. Under our system no per- 
son can be forced to comply with even an oiEcial request for an 
appearance against his will except in response to an official com- 
mand such as arrest or subpena. Indeed, no one can be com- 
pelled to respond to any questions where there is danger of self- 
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incrimination. The short of it is that no agency can assure the 
answering of questions or even require the appearance of an un- 
willing witness except by. subpena. Thus, any prospective wit- 
ness who prefers to respond only in the presence of counsel can 
refuse to honor a request and can refuse to answer questions or 
furnish evidence except in response to official subpena. But once 
a subpena has been issued, section 6(a) assures the right of coun- 
sel. The fact is, then, that no person whom an agency might 
wish to question need appear without counsel if that is his 
choice. He need only refuse to appear except in response to 
subpena. 
The wary and well-advised witness can always assure himself of 
counsel if he thinks it important. Only the unknowing may be mis- 
led into believing that he has no effective way to enforce his right to 
counsel where an agency requests his appearance. It is unseemly for 
the law to permit, almost to encourage, placing at a disadvantage 
those who are unsophisticated in the intricacies of the APA. More- 
over, no witness should be put in the position of having to appear 
recalcitrant in order to assure his right to legal representation. 

One question remains. Some have suggested that, however valid 
may be the foregoing argument as to persons summoned by an agency, 
still it is not reasonable to require an agency to permit representation 
by counsel oi every person who, unrequested by the agency, has a 
(juestion or information to volunteer. If a problem is anticipated 
in this respect— however unlikely that might be— the recommenda- 
tion offers protection against the unsolicited and unwelcome volunteer. 
In assuring right to counsel as to "persons who appear by request 
or permission of the agency," the recommendation would allow an 
agencjy to refuse its permission for a request to be heard by any person 
not directly affected by agency action, thus avoiding as well any in- 
sistence on representation by counsel. But, where an agency does hear 
a person, either in response to its own request, or pursuant to its 
grant of permission, the Committee is not persuaded that a request for 
representation by counsel should be within the discretionary power of 
the ageiicy to grant or deny, except of course upon a decision to forego 
questioning. 

It will be noted that the recommendation, as presented, is addressed 
to the agencies for modification of their own rules and practice where 
necessary, rather than addressed to the Congress for amendment of 
section 6(a) of the Administrative Procedure Act. As was perhaps 
the sense of the Conference, this recommendation is not necessarily a 
matterof sufficient moment to constitute by itself the first amendment 
to the Administrative Procedure Act since its enactment, in 1946; 
However, as an indication of the real iniportance of the proposal, the 
Committee does recommend incorporation of this suggestion into statu^ 
tory form at an "appropriate time." 

The Committee would consider any of three times to be "appropri- 
ate" in the sense here intended: (1) If the agencies do not withm a 
reasonable time conform their practices to this recommendation, sep- 
arate legislation requiring compliance may become necessary. (2) On 
the other hand, if the agencies generally adopt the principle here 
recommended, legislation may become desirable as a codification of 
what would then be existing practice. (3) In any event, the Com- 
mittee believes that the sense of this recommendation should be in- 
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corporated into any eventual proposal for a general revision of the 
Administrative Procedure Act. 

Public Investigations and Implications of Wrongdoing 

As already stated, the Committee on Compliance and Enforcement 
Proceedings believes that the right to 'be represented by counsel means, 
as a minimum, that counsel for any person "vvho is <^ompelled or per- 
mitted to appear in person should be allowed to make objections on 
the record and to argue briefly the basis for such objections in connec- 
tion with any agency examination of his client. (Eecommendation 
No. 1(3) ). To the extent feasible the iCommittee urges agencies to 
. allow counsel to exainine their clients further for the record follow- 
ing other questioning. ( Eecomtnendation No. 1(4)). 

The Committee believes further that it would be desirable to extend 
even gi^eater rights of participation by counsel in some kinds of pro- 
ceedings. Eealizing the difficulty of specifying precisely the extent of 
participation by counsel appropriate for the wide variety of agency 
proceedings and investigations, the Committee urges only that the 
right to counsel 'be interpreted as generously as reasonajble adminis- 
tratve .efficiency permits, while preserving the highest concept of ad- 
ministrative fairness. By way of illusti-ation the Committee calls at- 
tention to. one recurring source of friction arising out of some public 
investigations. The problem arises most acutely, in investigations in 
which the public record contains implications of wrongdoing against 
persons appearing in response to agency request or process. In sev- 
eral recent, and some still pending, cases complaint has been made of 
agency unfairness through denial of counsel's right to participate 
beyond mere presence and advice without opportunity to provide 
representation adequate to i-espond to implications of wrongdoing in 
the public record. ^^ 

The Committee believes that, to the extent that investigations are 
likely to make public disclosure of actualor apparent wrongdoing,, 
procedures more comparable to those appropriate in adversary pro- 
ceedings would be desirable.^^ This would include greater opportu- 
nity for participation by counsel than might be appropriate in a non- 
public investigation. Since the agency ordinarily can choose whether 
a particular investigation should be public or not, the decision to make 
it public should include provision for safeguards appropriate to the 
nature of the proceeding. 

38 See, e.g., FCG v. Schreiher, 201 F. Supp. 421 (1962) (counsel not entitled, to partici- 
pate in public investig-ation beyond giving advise to client in confidence) ; Tn the Matter of 
Warehouse Distributor Sj Inc. (nonpublic investigation), BNA Antitrust & Trade Reg. Rep. 
No.^ 48, June 12, 1962, at page A-9 (counsel not permitted to object to questions or 
answers, malse statements on the record, or to examine Ms client) ; In the Matter of St. 
Regis Paper Co., BNA Antitrust & Trade Reg. Rep. No. 25, Jan. 2, 1962, at page A-9) 
(counsel limited to advising, client). In a public investigation of milk pricing in Indiana, 
to which Kroger Co. and other food chains were summoned, counsel was limited' by. the 
hearing examiner to advising his client ; but a temporary restraining order was secured to 
restrain examiner from denying right to make objections, statements on record, and 
cross-examination of other witnesses. Kroger Co. .v. Lemke^ BNA Antitrust & Trade Reg. 
Rep. No. 44, May 15, 1962, at page A-1. 

® An example of agency discretionary grant of additional counsel rights appropriate to 
a particular proceeding appears in FTC v. Washington Fish & Oyster Co., 271 F. 2,d 39 
(9th Cir, 1959). In that case the FTC applied to the Ninth Circuit for an order enforcing 
a cease and desist order entered under section 2(c) of the Clayton Act, as amended by 
the. Robinson-Patraan Act. The request for enforcement was basedi on the results of an 
investigation which tendedi to show noncompliance with the cease and desist order. The 
court noted that in the investigation, which had a quasi-adjudicatory aspect, the company 
had "full and ample opportunity to cross-examine all witnesses and examine all documents, 
and availed itself of that opportunity." Id. at 41. 



APPENDIX 

STATUTES AND REPRESENTATIVE AGENCY RULES 
RELATING TO RIGHT TO COUNSEL IN INVESTIGATORY 
PROCEEDINGS 

Section 6(a) of the Administrative Procedure Act 

Sec. 6. Except as otherwise provided in this Act — 

(a) Appearance. — Any person compelled to appear in person before 
any agency or representative thereof shall be accorded the right to be 
accompanied, represented, and advised by comisel or, if permitted by 
the agency, by other qualified representative. Every party shall be 
accorded the right to appear in person or by or with counsel or other 
duly qualified representative in any agency proceeding. So far as 
the orderly conduct of public business permits, any interested person 
may appear before any agency or its responsible officers or employees 
for the presentation, adjustment, or determination of any issue, re- 
quest, or controversy in any proceeding (interlocutory, summary, or 
otherwise) or in coimection with any agency function. Every agency 
shall proceed with reasonable dispatch to conclude any matter pre- 
sented to it except that due regard shall be had for the convenience 
and necessity of the parties or their representatives. Nothing herein 
shall be construed either to grant or to deny to any person who is not 
a lawyer the right to appear for or represent others before any agency 
or in any agency proceeding. 

Department and Agency Statutes and Regulations 

DEPARTMENT OF AGRICULTURE 

Investigative Authority, — The Perishable Agricultural Commod- 
ities Act of 1930 authorizes the Department to investigate any com- 
plaint filed with the Secretary alleging that someone has violated the 
Act. 7 U.S.C. §'499f(c). The Packers and Stockyards Act of 1921 
gives the Secretary the investigative and other enforcement powers 
possessed by the FTC. 7 U.S.C. § 222. The Department's Rules of 
Practice provide that investigations shall be conducted upon informal 
complamts charging violation of the Act. 9 C.F.R. §202.23.- To 
the same effect, see the Rules of Practice adopted by the Secretary for 
the Federal Seed Act. (7 U.S.C. §§ 1551-1610.) 7 C.F.R. §§ 33.17, 
201.151. 

The Commodity Exchange Act empowers the Secretary to "make 
such investigations as he may deem necessary to ascertain the facts 
regarding the operations of boards of trade * * *." He is also em- 
powered to "investigate marketing conditions of commodity and com- 
modity products and byproducts, including supply and demand for 
these commodities, cost to the consumer, and handling and transporta- 
tioncharges." 7 U.S.C. §12. 

237 
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Right to Counsel, — No right to counsel in investigations is specified 
in agency regulations. For example, the Rules of Practice applicable 
to the Perishable Agricultural Commodities Act and the Packers and 
Stockyards Act say nothing about representation by counsel or right 
of cross-examination during investigatory proceedings. 7 C.F.R. 
§ 47.3 ; 9 C.F.R. § 202.3. However, in adjudicatory proceedings regu- 
lations provide that "the parties may appear in person or by counsel or 
other representative." 7 C.F.E. § 47.15(d) (1). See also 7 C.F.E. 
§§1.26, 47.32; a C.F.E. §§202.11, 202.29, 202.48. With reference to 
the Federal Seed Act, see 7 C.F.E. §§33.17, 201.151. . With reference 
to the Commodity Exchange Commission, see 17 C.F.E. § 0.53. 

ATOMIC ENERGY COMMISSION 

Investigative AtothoHtyj.—Tlxe Commission is authorized to "make 
such studies and investigations, * "^^ * and hold such meetings or hear- 
ings as * * * [it] may deem necessary or proper to assist it in exercis- 
ing any of its statutory functions. 42 U.S.C. 2201 (c) .'/ '' 

Bight to GoionseL — In informal hearings ( including investigatory 
and rulemaking proceedings, 10 C.F.E. § 2.708) the Eules of Practice 
do not provide for counsel or cross-examination. 10 C.F.E. § 2.720. 
However, in a formal hearing "a person may appear in person or be 
represented by an attorney at law in good standing * * *. Presiding 
officers may permit qualified individuals having scientific training or 
experience to participate in behalf of a party in the presentation of 
evidence." 10 C.F.E. § 2.704 (b) . 

CIVIL AERONAUTICS BOARD 

Investigative Authority.— The Board is empowered to conduct such 
investigations as are necessary to fulfill agency obligations. 49 U.S.C. 
§ 1354(a). Board regulations permit the Board to order investiga- 
tion of the lawfulness of present or proposed rates, fares, charges (14 
C.F.E. § 302.504) and into the causes of aircraft accidents (14 C.F.E. 
Part 303). 

Right to Counsel, — The Eules of Practice in Economic Proceedings 
provide that "Any person may appear before the Board and be heard 
in person or by attorney * * *." 14 C.F.E. § 302.11. The Eules of 
Practice in Aircraft Accident Investigations apparently contemplate 
some, but limited, participation by counsel. Thus, the hearing officer 
may designate "Parties to the Investigation" (14 "C.F.E. §303.16) ; 
but "no objections to any matter will be entertained from any party 
to the investigation or any other person" (14 C.F.E. § 303.2) ; and 
"No Party to the Investigation shall be represented by any person who 
also represents claimants or insurers. Failure to comply with this 
provision shall result in loss of status as a Party to the Investigation" 
(14 C.F.E.§ 303.16(b)). 

FEDERAL AVIATION ADMINISTRATION 

Investigative Authority, — The Administrator of the FAA is em- 
powered to "conduct such investigations * * * as he shall deem neces- 
sary" in fulfillment of agency responsibilities. 49 U.S.C. § 1354(a). 
Implementing regulations delegate the authority as follows : 

"(a) Under section 313 of the Act, the Administrator may conduct 
public hearings or investigations and is authorized to take evidence. 
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issue subi)oenas, take depositions, and compel testimony in the manner 
provided in section 1004 of the Actc 

" (b) For the purpose of investigating alleged violations of the Act, 
or of any rule, regulation or order issued thereunder, the Administra- 
tor's authority under sections 313 and 1004 has been delegated to the 
General Counsel, Deputy General Counsel, and to all Associate Gen- 
eral Counsel and Eegional Counsel." 14 C.F.E. § 408.12, 

Right to OoimseL— The regulations do not provide for counsel in 
investigations (see above), or in rulemaking (10 CF.E. § 409) except 
that in rulemaking hearings "The presiding officer shall designate 
interested persons or their authorized representatives to speak at the 
hearing." 10 C.F.E. §409.14(d) (2). Beginning February 7, 1962, 
adjudicatory hearings were provided for the first time for airmen 
facing suspension or revocation of certificates, including a provision 
that "Any party to a proceeding may appear and be heard in person 
or by attorney." 14 C.F.R § 408.32. 

FEDERAL COMMUNICATIONS COMMISSION 

Investigative Authority > — The Commission is authorized to investi- 
gate any matters contained in a complaint "in such mamier and by 
such means as it shall deem proper." 47 U.S.C. § 208. On at least one 
occasion it was authorized to conduct a special investigation of the 
American Telephone and Telegraph Company, including services ren- 
dered, failure to reduce rates, effect of monopolistic control of the com- 
pany, methods of competition, and company attempts to influence 
public opinion by the use of propaganda. 49 Stat. 43. 

Bight to Gotmsel, — The General Rules of Practice and Procedure 
of the FCC provide that "Any party may appear before the Commis- 
sion and be heard in person or by attorney." 47 C.F.R. § 1.21(a). 
See also 47 C.F.R §§1.63, 1.77, 1.140, and 1.402. But there is no 
provision for counsel in investigatory proceedings, where the counsel 
and cross-examination rights apparently depend on whether the Com- 
mission believes that the granting of such "will best serve the pur- 
poses of such proceeding." 47 C.F.R. § 1.10. 

FEDERAL TRADE COMMISSION 

Investigative Authority. — The Commission is authorized to investi- 
gate "the organization, business, conduct, practices, and management 
of any corporation engaged in commerce" ; suspected antitrust viola- 
tions or the manner in which antitrust decrees are being carried out ; 
and trade conditions in foreign countries which might affect the for- 
eign trade of the United States. 15 U.S.C. § 46. In 1938 the FTC 
was authorized to conduct a special investigation of the motor vehicle 
industry to determine the extent of concentration and possible anti- 
trust violations. 52 Stat. 218. 

Right to Counsel, — In adjudicatory proceedings parties are given 
"the right of due notice, cross-examination, presentation of evidence, 
objection, motion, argument, and all other fundamental rights; * * *." 
16 C.F.R. § 3.16(b). Rule 1.40, as amended June 1, 1962, provides 
as follows : "Any person compelled to testify or to produce documen- 
tary evidence in a nonpublic hearing may be accompanied and ad- 
vised by counsel, but counsel may not, as a matter of right, otherwise 



240 SELECTED REPORTS OF THE ADMINISTRATIVE CONPERENGE 

participate in the investigational hearing. Any person compelled to 
testify or to produce documentary evidence in a puhlic investigational 
hearing may be accompanied, represented, arid advised by counsel ; pro- 
vided, however, that such representation shall not include the right to 
call, examine or cross-examine witnesses, or adduce evidence." '16 
C.F.R.§1.40. 

FTC investigations may be initiated upon complaint from members 
of the consuming public, businessmen, or concerns aggrieved by un- 
fair practices. 16 C.F.E. §1.11. The FTC may commence adju-- 
dicatory proceedings based upon material obtained in investigatory 
proceedings. 16 C.F.R. § 1.42. ^ 

FOOD AND DRUG ADMINISTRATION 

Investigative Authomty, — The principal investigatory tools of the 
FDA are factory inspections, examinations, and measurement and 
testing of samples. Thus, for example, factory inspection powers 
are granted by the Food, Drug and Cosmetic Act of 1938 (21 U.S.C 
§ 374) ; examiiiation of tea is provided by the Tea Importation Act 
(21 U.S.C. §§ 41-50) ; inspection of milk is permitted under the Milk 
Impoit Act (21 U.S.C. §§ 14-49) ; and of certain labeling under the 
Hazardous Substances Labeling Act (15 U.S.C. §§'61-64). Imiple- 
mentation is by regulation, for example, in connection with the Food, 
Drug, and Cosmetic Act at 21 C.F.R. § 1.700. 

Regulations adopted pursuant to the Federal Caustic Poison Act 
(15 U.S.C. §§ 401-11) authorizes investigations (21 C.F.R. § 285.15.) 
and preliminary hearings "whenever it appears * * * that the pro- 
visions of section 3 or 6 of the Caustic Poison Act * * * have been 
violated and criminal proceedings are contemplated." (21 C.F.R. 
§285.17). ^ ■ ■ ^ -i .;;;■ _ 

Right to Counsel, — In rulemaking proceedings "any interested per- 
son shall be given an opportunity to appettr, either in person or 
through his authorized representative, and to bie heard with riespect 
to matters relevant and material to the proposal." 21 C.F.R. § 1.705. 
But there is no mention of counsel or cross-examination rights in in- 
vestigatory proceedings. See, for example, 21 C.F.R. § 1.700 (Food, 
Drug, and Cosmetic Act) and §285.17 (Caustic Poisons Act). 

IMMIGRATION AND NATURALIZATION SERVICE 

Investigative Authority. — Enforcement powers of the Immigration 
and Nationality Act of 1952 are conferred upon the Attorney General, 
who is in turn authorized to delegate those powers. 3 U.S.C. § 1103 
(a). These powers, including inspection, examination, and interro- 
gation of aliens seeking admission to the United States, and investi- 
gation of violations have been conferred on immigration officers. 
8 C.F.R., Parts 2, 103, 287. Inspection is the process by which the 
qualifications of each applicant for entry are scrutinized at the fron- 
tier. For this purpose immigration officers have substantial powers 
of interrogation and may demand writing under oath. 8 U.S.C. 
§§ 1225(a), 1357(a)(1); 8 C.F.R. § 287.1(c) (1), (3). They may 
board and search Avithout warrant any vessel, aircraft, railway car, 
or other convevance in which thev believe aliens are being brought 
to the United States. 8 U.S.C. § 1225(a). See also 8 U.S.C. § 1357 
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(c). Similarly, medical examination is made at the border to satisfy 
quarantine requirements (42 C.F.R. § 71.46) and to determine admis- 
sibility under the immigration laws (42 C.F.R. § 34.4) . 

Immigration officers have broad investigatory powers in deporta- 
tion cases, including the power without warrant to interrogate aliens 
as to their right to remain in the United States (8 U.S.C. § 1357(a) ; 
8 C.F.E. § 287.1(c) ) and to conduct searches without warrant within 
a reasonable distance from any external boundary of the United States 
(8 U.S.C. § 1357(a)). 

Right to Coimsel. — Representation by counsel is permitted in ex- 
clusion and deportation proceedings. 8 U.S.C. §§1226, 1252(b), 
1362; 8 C.F.E.. §§242.10, 242.16(a). In preliminary inspections, 
examinations, and interrogations, although the alien's request to have 
counsel present will ordinarily be honored, participation of counsel 
may be limited in the disci'etion of the immigration officer in the 
absence of provision for counsel. 

DEPARTMENT OF LABOR 

Investigative Authority. — The Secretary or his delegate is em- 
powered to investigate under several separate statutes. 

The Fair Labor Standards Act authorizes the Administrator to 
"investigate and gather data regarding the wages, hours, and other 
conditions and practices of employment in any industry subject to 
this chapter, and may enter and inspect such places and such records 
(and make transcriptions thereof), question such employees and in- 
vestigate such facts, conditions, practices, or matters as he may deem 
necessary or appropriate" in enforcement of the act. 29 U.S.C. 
§ 211 (a) . See also 29 C.F.R., Chapter V. 

The Walsh-Healey Public Contracts Act empowers the Secretary 
to make investigations and hold hearings on his own motion or on 
application of any person affected by any ruling of any agency in 
relation to any proposal or contract within the provisions of the 
act, and on complaint of a breach or violation of any section of the 
act. 41 U.S.C. §§ 38, 39. See also 41 C.F.E. §50-201.501 requiring 
records to be kept and made available for inspection and transcription. 

The Longshoremen's and Harbor Workers' Compensation Act 
authorizes the Secretary to make studies and investigations with 
respect to safety provisions and to inspect places of employment, 
question employees, and investigate conditions of employment as 
he deems appropriate to determine possible violations of the act. 
Punishment is provided for any employer or other person who will- 
fully interferes with such inspections by refusing entry or otherwise. 
33 U.S.C. § 941 (b), (c), (f). See also 29 C.F.R., Part 8-11. 

The Labor- Management Reporting and Disclosure Act empowers 
the Secretary to investigate for violations of the act, including right 
of entry to mspect records and accounts and to question persons as 
he deems necessary. 29 U.S.C. § 521(a). See also 29 C.F.R., Chap- 
ter IV. 

The 1962 amendment to the Welfare and Pension Plans Disclosure 
Act authorizes the Secretary to "make such investigations as he deems 
necessary, and [he] may require or permit any person to file with 
him a statement in writing, under oath or otherwise, as to all the facts 
Hnd circumstances concerning the matter to be investigated." Section 
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15(b) of Public Law 87^20, 87th Congress^ 2d session, March 1962, 
amending section 9 of the Welfare and Pension Plans Disclosure Act 
of 1958. By the same amendment the Secretary is empowered to seek 
injunctive relief in a federal district court against violations disclosed 
by such investigation. 

See also the Davis-Bacon Act (40 U.S.C. §§ 276a et seq.) and related 
statutes, as summarized at 29 C.F.R. § 5.1. For the investigatory 
provisions, see 29 C.F.E. § 5.10. 

Right to Counsel. — The regulations appear to be silent as to any 
right of counsel in investigatory proceedings, although in the few 
instances in which an adjudicatory proceeding is held the Rules of 
Practice provide for representation by counsel. For example, Rule 
VIII (f) of the Rules for the Division of Public Contracts (Walsh- 
Healey ) provides as follows : "Any party to the proceeding shall have 
the right to appear at such hearing in person, by counsel, or otherwise, 
to call, examine and cross-examine witnesses, and to introduce into 
the record documentary or other evidence." 41 C.F.R. § 50-203.8 (f). 

NATIONAL LABOR RELATIONS BOARD 

Invesigative Authority, — The Board is empowered by the National 
Labor Relations Act to investigate unfair labor practice charges and 
petitions relating to union representation of employees. 29 U.S.C. 
§§ 159(c), 160(1). See also 29 C.F.R. § 101.4, 101.17. 

Right of Counsel, — ^The Board's Statements of Procedure and Rules 
and Regulations contemplate representation by counsel and provide 
that "all parties to the proceeding * * * [shall] have the power to 
call, examine, and cross-examine witnesses and to introduce evidence 
into the record." 29 C.F.R. §10110. See also 29 C.F.R. §§ 102.38, 
102.66, 102.86, 102.90. There is no such provision with regard to 
preliminary investigations. See 29 ClF.R. §§ 101.4, 101.18, 101.22, 
101.27, 101.32, 102.63, 102.77, 102.85. 

The Board may use information gathered by investigation to initi- 
ate adjudicatory proceedings. 29 U.S.C. § 160(1) . 

THE POST OFFICE DEPARTMENT 

Investigative Authority , — The Postmaster General is authorized to 
employ post-office inspectors (39 U.S.C. § 692) who, among other 
functions, may carry out searches authorized by the Postmaster Gen- 
eral "for mailable matter transported in violation of law; * * *" (39 
U.S.C. §700). There is, however, no subpena power. 

Right^ to Counsel, — Late in 1961 the Department established com- 
prehensive rules to govern a variety of adjudicatory proceedings, 
including proceedings to relative to fraud, lottery, and obscenity 
orders; proceedings to revoke orders changing the mode of mail trans- 
portation; proceedings relating to fines, deductions, and damages ;- 
and many others. 39 C.F.R., Part 201. Provision for appearance 
in person or by attorney is provided. See, e.g., 39 C.F.R. § 201.16 (a) 
39 C.F.R;, Part 202 (procedure governing the eligibility of persons 
to practice before the Department) , and 39 C.F.R. § 204.13 (a) . There 
is no reference there or elsewhere to right of representation in pro- 
ceedings by post office inspectors. :;. ^ ■ Mi 
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SECURITIES AND EXCHANGE COMMISSION 

Investigative Authority, — The SEC has broad investigative powers 
under its several principal acts. Securities Act of 1933 (15 U.S.C. 
§77t(a) ) ; Securities and Exchange Act of 1934 (15 U.S.C. § 78u(a) ) ; 
Public Utility Holding Company Act of 1935 (15 U.S.C. § 79r(a) ) ; 
Trust Indenture Act of 1939 (15 U.S.C. §77uuu(a)); Investment 
Company Act of 1940 (15 U.S.C. §80a-41(a)); Investment Ad- 
visers Act of 1940 (15 U.S.C. § 80b-9 (a) ) . 

Wliere, from complaints received from government agencies or mem- 
bers of the public, or from examination of filings with the SEC, it 
appears that there may be violation of an SEC-administered act, pre- 
liminary investigation is generally made without process or com- 
pelled testimony. When it appears that issuance of process may be 
necessary, the matter is reported to the Commission which may then 
order a formal investigation. Information secured in any of these 
ways may be used for institution of administrative proceedings, refer- 
ence to federal or state authorities, or to private organizations such 
as the stock exchanges or the National Association of Securities 
Dealers, Inc. 17 C.F.R, § 202.5. "Unless otherwise ordered by the 
Commission, the investigation or examination is nonpublic and the 
reports thereon are for staff and Commission use only." 17 C.F.E. 
§202.5 (a). 

The SEC has conducted a few special investigations of broad range, 
several of which were authorized by acts of Congress, including the 
public hearings commenced in the spring of 1962 into the adequacy, 
for the protection of investors, of the rules of the national securities 
exchanges and national securities associations. Public Law 87-196, 
87th Cong., 1st sess. (1961) . 

Right to OounseL — In adjudicatory proceedings parties are specif- 
ically entitled to representation by counsel and the right to cross- 
examine witnesses. 17 C.F.E. § 201.2. These provisions are specif- 
ically made inapplicable in investigatory proceedings, 17 C.F.R. § 201.3 
(a), except as follows: "Any person compelled to appear in person 
at an investigation designated in paragraph (a) of this section may be 
accompanied, represented and advised by counsel, but such counsel 
may not represent any other witness or any person being investigated, 
unless permitted in the discretion of the officer conducting the investi- 
gation or of the Commission upon being satisfied that there is no 
conflict of interest in such representation and that the presence of 
identical counsel for other witnesses or persons being investigated 
would not tend to hinder the course of the investigation." 17 C.F.R. 
§ 201.3(c). 
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WITNESSES' RIGHT TO A COPY OF THE TRANSCRIPT 
AND EVIDENCE SUBMITTED IN APPEARANCES BE- 
FORE ADMINISTRATIVE AGENCIES 



Recommendation No. 24, submitted to the Conference by the 
Committee on Compliance and Enforcement Proceedings, was ap- 
proved by the Conference at its Fifth Plenary Session, October 16, 
1962. This is the Committee Report in support of the recom- 
mendation. 
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RECOMMENDATION NO. 24 

It Is Recormnended That — 

1. Each agency should afford to all persons who submit data or 
evidence, whether acting under agency compulsion or in response to 
agency request or grant of permission, the right to retain or, on pay- 
ment of lawfully prescribed costs, to procure a copy of any document 
submitted by him or a copy of any transcript made of his evidence. 

2. The above recommendation should be given statutory form at 
an appropriate time. 
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WITNESSES' RIGHT TO COPY OF EVIDENCE OR TRANS- 
SCRIPT IN APPEARANCES BEFORE ADMINISTRATIVE 

AGENCIES 

Report of the Committee on Compliance and Enforcement 
Proceedings in Support of Recommendation No. 24 

This recommendation is designed to enlarge a witness' access to his 
own statements made in connection with administrative investiga- 
tions. The basis for the recommendation is.f ound in the existing pro- 
vision dealing with this matter in the Administrative Procedure Act 
which the Committee believes to be mmecessarily restrictive. The 
second sentence of section 6(b) of the Administrative Procedure Act 
provides as follows : 

Every person compelled to submit data or evidence shall be entitled to retain 
or, on payment of lawfully prescribed costs, procure a copy or transcript thereof, 
except that in a nonpublic investigatory proceeding the witness may for good 
cause be limited to inspection of the official transcript of his testimony. 

The first clause of the quoted sentence is the only significant provision 
in the Administrative Procedure Act requiring disclourse to an indi- 
vidual directly involved with an agency, but its importance is sub- 
stantially lessoned by the qualified nature of the right. As thus 
limited, no instances have been discovered of noncompliance with either 
the letter or spirit of this provision. Indeed, the SEC, for example, 
goes further in Rule 3 (b) , which apparently allows the same rights to 
a voluntary witness as to one compelled to appear. 17 OFR 1 201,3 
(b). Two questions have been raised in connection with this pro- 
vision in section 6(b). 

1. Is there any reason for limiting to compelled witnesses the right 
to copies of statements? The distinction between the rights of com- 
pelled and voluntary witnesses is of course not unique to this provi- 
sion, since a similar distinction occurs also in secion 6 (a) relating to 
right to counsel. Apart from the justification or absence thereof for 
the differentiation in section 6(a), the question remains whether its 
retention is justified in section 6(b) . Reasons in supx)ort of its con- 
tinuance are not readily apparent. 

2. Should agencies be permitted to distinguish betwen the right of 
witnesses in public investigations to secure copies of testimony and the 
limitation on witnesses in nonpublic investigations to inspection only 
of their testimony ? The statuory exception for nonpublic proceed- 
ings, by which the agency may limit the witness to inspection of his 
testimony rather than securing a copy, was added to an earlier draft 
of section 6 after the SEC urged the limitation. The Commission's 
reason, stated at that time, was the following : 

A large proportion of the investigatory work of tMs Commission is directed to 
uncovering fraud in connection with the interstate sale of securities, and in this 
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specialized field the Commission^ as the courts have recognized ^performs a func- 
tion similar to that of a grand jury. If the Commission could not safeguard the 
secrecy of its investigatory procedures, this would substantially impair the use- 
fulness of administrative investigation in this field. It would similarly impair 
the legislative investigations made by the Commission in connection with rules 
and recommended legislation. 

Commissioner Manuel F. Cohen of the Securities and Exchange 
Commission, writing as a member of the Council of the Conference, 
on May 23, 1962, pointed up the reasons for this addition as follows : 

Congress thus recognized the necessity of reducing the likelihood of the coaching 
of witnesses by persons subject to investigation and the need for the prevention 
of subornation of perjury. 

The Committee, however, believes that this argument presses too 
far the grand jury analogy in suggesting that administrative investi- 
gations are more like grand jury proceedings initiating criminal 
actions, where secrecy generally obtains, than civil proceedings, where 
secrecy is ordinarily not the rule. 

The Committee believes that it is not proper, even in a nonpublic 
investigation, to stigmatize a witness with an imputation of perjurious 
intent when he seeks a copy of his own statements made in that hear- 
ing. To deny him reasonable opportunity to check for accuracy of 
transcription, and to refuse him the opportunity to keep a record of 
what he said on that occasion, seems unworthy of the administrative 
process. To be sure, the chance of collusion or even pe^rjury is pres- 
ent in some degree whenever a person is allowed access to the record 
of any proceeding. But it seems to the Committee more advantageous 
to offer a witness reasonable opportunity to preserve for his records 
a copy of the data and evidence he presents in an investigation com- 
parable to the opportunity he would routinely have in any adjudica- 
tory proceeding. 

iSee Wooley v. United States, 97 F. 2(ii 258, 262 (CCA. 9, 19.38) ; In re 8.E.C., 84 P. 
2d 316, 318 (CCA. 2, 1936) ; cf. Perkins v. Endicott- Johnson Corp., 128 F. 2d 208, 214 
(CCA. 2, 1942), aff'd 317 U.S. 501 (1943) ; President v. Sheen, 118 F. 2d 58, 59 (CCA. 
5,1941). 
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COMMITTEE ON COMPLIANCE AND ENFORCEMENT PROCEEDINGS 
SERVICE UPON ATTORNEYS 



Recommendation No. 26, submitted to the Conference by 
the Committee on Compliance and Enforcement Proceedings, 
was approved by the Conference at its Fifth Plenary Session, 
October 16, 1962. This is the Committee Report in support 
of the recommendation. 
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RECOMMENDATION NO. 26 

It Is Recommended That — 

1. In any agency proceeding in which a person is represented by 
an attorney whose appearance is recognized by the agency with re- 
spect to such proceeding, any notice or other written communication 
required or permitted to be furnished to the client should be mailed 
to or otherwise served upon or furnished to such attorney (or one of 
such attorneys if the client is represented by more than one attorney) 
in such manner as the agency may provide regardless of whether such 
communication is furnished directly to the client. Whenever such 
communication is mailed to a client, there should be a concurrent mail- 
ing to the attorney. When personal service is made on the client, a 
reasonable delay in furnishing the communication to the attorney is 
permissible. 

2. In any agency proceeding in which a person is permitted by 
agency rule to be represented by an attorne^^-in-fact, the agency 
should comply as far as practicable with the notice provisions in part 
1 above. 

3. To the extent necessary, each agency should implement the fore- 
going with appropriate rules . definmg the proceedmgs to which it 
applies and the method by which representation is recognized. 
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SERVICE UPON ATTORNEYS 

Report of the Committee on Compliance and Enforcement 
Proceedings in Support of Recommendation No. 26 

At the Fourth Plenary Session of the Administrative Conference 
of the United States on June 29, 1962, in connection with discussion 
of the subject of right to counsel, Conference Member Donald C. 
Beelar invited attention to the related matter of agency recognition 
of attorneys for purposes of service of notices and other papers dis- 
tributed to the parties in administrative proceedings.^ 

Mr. Beelar stated that agencies sometimes send important notices 
or other written communications directly to the parties without advis- 
ing their counsel concurrently, or at all, and that this makes adequate 
representation difficult or impossible. He reported that, in an earlier 
attempt to resolve these problems and bring some uniformity into the 
widely disparate agency practices, the Office of Administrative Pro- 
cedure in the Department of Justice had in 1957 proposed the followr 
ing rule as a part of its recommendation on admission to practice 
before Federal agencies : ^ 

When any participant in any manner before an agency is represented by an 
attorney at law and that fact has been made known in writing to the agency, 
any. reply or other written conamunication required or permittedVto be given 
to or by such participant shall be given to or by such attorney. Where any other 
method of service is specifically provided by statute, service shall also be made 
as so provided. If a participant is represented by more than one attorney, 
service by or upon any one of such attorneys shall be suffiicent. „ 

Mr. Beelar requested that the matter be referred to the Committee 
on Compliance and Enforcement Proceedings for study and report 
back to the Conference at a later plenary session; The Conference so 
acted, and the matter was studied and extensively discussed by the 
Committee. Moreover, a survey of existing practices was made for 
the Committee. Portions of that study appear in the Appendix of 
this Report. 

Committee inquiry confirmed Mr. Beelar's statement that among the 
markedly different statutes, rules and practices that now govern 
agency recognition of attorneys, there have been some cases in which 
notice has not been given at all to an attorney, but only to his client; 
or the notice may have been given to the attorney somewhat later than 
to the client. 

After inquiry into the various rather special problems that con- 
front different agencies, the Committee concluded that the matter 
does not lend itself to a neatly capsulized statute or uniform rule. Most 
agencies, in fact, conform to practices which the Committee would 

^ For a summary of Mr. Beelar*a remarks, see Report of the Fourth Plenary Session, 
.pages 41 and 42. 

^Admission of Attorneys to Practice Before Federal Admini»trative Agencies: An Analy- 
sis and Recommendation, Office of Administrative Procedure, Department of Justice, 
May 1957. 
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endorse. The agencies differ, however, in that some have uncompli- 
cated situations to deal with and others have quite complex notice 
problems. The action of some agencies in giving notice is governed 
by relativelj^ simple rules, and in others is simply a matter of estab- 
lished practice. The Committee concluded that the subject should 
be dealt with in terms of a relatively comprehensive statement of 
principle that would allow for individual agency flexibility within 
that general framework. The points which the Committee thought 
important enough to justify reduction to a statement of principle 
are the following : 

1. Notice to Attorneys. The right to counsel, whether in judicial 
or administrative proceedings, imples a right to effective assistance 
and representation by counsel. One aspect of effective representation 
is the right of counsel to be advised of development in any proceeding 
in which he may be appearing for a client, and in particular to i-eceive 
copies of all notices, documents, and other written communications 
which bear on that matter. 

The purpose of this recommendation is to ensure that counsel is 
as fully informed as possible as to all that goes on with respect to a 
proceeding involving his client. Even though a diligent and careful 
attorney should always take steps to assure that in any proceedings 
his client will promptly advise him of any documents which the client 
receives directly from the agency, the recommendation will provide 
a further guard against the possibility of the attorney not being in- 
formed promptly with respect to a relevant document sent to the 
client by the agency. Moreover, the Committee believes, and luider- 
stands that the agencies also believe, that it is to the advantage of 
agencies to keep counsel informed of the course of proceedings, and to 
have the benefit of the presumed skill of qualified representatives. 

The Committee recommends adoption of a general principle to gov- 
ern administrative practice that will serve these objectives wliile pro- 
viding the needed flexibility that would not be available in statute or 
uniform rule. In declining to recommend enactment of a statute or 
adoption of a rigidly prescribed uniform rule, the Committee has in 
mind the very different problems and needs among the agencies. These 
differences make absolute uniformity unattainable. To mention only 
a single Department, which itself includes a number of agencies, the 
experience of the Treasury Department demonstrates how diverse 
and complex can be the problems. Within the Treasury the Internal 
Revenue Service, for example, has special problems arising out of 
statutory notice requirements, the sometimes confusing admixture be- 
tween the civil and crirninal aspects of proceedings involving tax 
liability, the difficulty of keeping notice obligations current in a decen- 
tralized operation, and the complications posed by plans for use in the 
future of automatic data processing. Other problems, perhaps more 
or less atypical, are suggested in the Appendix. 

The Recommendation would extend the principles there suggested 
for recognition of attorneys to "any agency proceeding." The Com- 
mittee considered, and rejected, a broader reach for the Recommenda- 
tion as to "any agency matter." Choice of the more limited word 
"proceeding" was based on a shoAving that the inclusion of "any agency 
matter" might well be overly comprehensive, imposing unreasonable 
notice obligations on agencies in connection with activities of no real 
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significance or relevance. However, the Committee intends that the 
word "proceeding" be given at least as broad a meaning as under the 
definition in section 2 (g) of the Administrative Procedure Act. More- 
over, the Committee would urge each agency to extend as far as con- 
sistent with the agency mission its application of the principles of 
notice here i^ecommended to "matters" that may not technically be 
"proceedings." 

The Committee believes that in all cases the purpose of providing 
adequate notice to the attorney is served by mailing the notice to him 
at the office address which the attorney has specified to the agency. 
The Committee also recognizes that the agency may provide for other 
methods of furnishing communications to the attorney. As to timing, 
the Committee recommendation provides that, w^here notice is to be 
mailed directly to a client involved in a particular agency proceeding, 
"there should be a concurrent mailing to the attorney." Concurrence 
of notice to client and attorney should be the objective in all agency 
proceedings. However, in some agency proceedings personal service 
is made upon the party to the proceeding, sometimes in accordance 
with statutory requirement. In these instances concurrence of notice 
between client and attorney will ordinarily not be possible. Accord- 
ingly, to accommodate to that necessity the Committee approves of 
a "reasonable delay" in notice to the attorney in these rather excep- 
tional circumstances. 

It is important to note that the recommendation neither increases 
nor decreases the right or the duty of agencies to furnish notices or 
other communications directly to the client. 

2. Notice to Attorneys-in-Fact. Persons who appear before a 
number of agencies may be represented by attorneys-in-fact rather 
than attorneys-at-law. Qualifications for these attorneys-in-fact ordi- 
narily are clearly established by agency rules. The Committee recog- 
nizes that the giving of notice to such attorneys-in-fact may raise 
somewhat different problems than if they were attorneys-at-law. For 
example, persons who are not attorneys-at-law may not be bound by 
the same professional and ethical standards as are everywhere pre- 
scribed for members of the bar. Nevertheless, the Committee believes 
that when representation by attorneys-in-fact is authorized, the prin- 
ciples of notice above outlined remain persuasive. Accordingly, the 
Committee recommends that each agency in which nonlegal represen- 
tation is to some extent permitted "should comply as far as practicable 
with the notice provisions" here suggested. 

3. Methods by Which Representation Is Recognized. To the ex- 
tent that agency rules do not already so provide, and to the extent 
that the proceedings before the agency make it appropriate to do so, 
each agency should specify its rules which govern the recognition of 
attorneys-at-law and attorneys-in-fact in particular proceedings be- 
fore it. Such rules may, for example, specify whether a power of at- 
torney need be filed as a prerequisite to recognition in a particular 
proceeding, notwithstanding that the attorney is recognized as quali- 
fied to practice before the agency and has been recognized by the agency 
as appearing for the same client in another proceeding. 



APPENDIX 
SURVEY OF AGENCY RULES AND PRACTICE ^ 

Stated generally, federal agencies show a commendable disposition 
and effort to deal with counsel, whether this be an attorney or a non- 
attorney representative, in order to keep him fully informed of all 
phases of the matter in which he has appeared. The practice of agen- 
cies in this respect is clearest in the case of formal hearings and other 
proceedings wnere participants are clearly recognizable ; and in fact 
a large number of agencies have rules which more or less explicitly 
insure the recognition of counsel. In the case of matters other than 
hearings and public investigations, agency practice is less clearly de- 
fined, particularly since it is rare to find that agency rules deal with 
the vast mass of nonformal matters and activities in which counsel 
may occasionally be involved. Even here, agency practice and atti- 
tudes, as disclosed especially by interviews, reveal a satisfying willing- 
ness, for the most part, to recognize the interests of counsel. Such 
apparent exceptions as may appear are discussed later in this memo- 
randum. 

A, Formal Proceedings 

With respect to hearings and other proceedings on the record, an 
impressively large number of agencies specifically guarantee recogni- 
tion of counsel by a published rule of procedure. The most explicit 
type of rule adopts for agencies the judicial practice of dealing exclu- 
sively with the attorney or other representative of a party. Thus, the 
recent Federal Avia;tion Agency Rules of Practice in Enforcement 
Procedures,^ provide that "When a party is represented by an attorney 
service shall be made upon the attorney." ^ The Immigration and 
Naturalization Service similarly provides this but adds that service is 
to be made "on the person himself if unrepresented." * And the Indian 
Claims Commission, although making service on attorneys the gen- 
eral rule, specifically reserves power to order "service upon the party 
himself." ^ The Post Office Department, dealing exclusively with at- 
torneys, provides for service on the attorney of "all pleadings and 
other papers subsequent to the complaint." ^ Other agencies provide 

^ This study draws Its conclusions In large part from the study of the published regula- 
tions of 37 agencies which collectively represent; most of the variations in the Federal 
administrative process. A majority of these rules deal in one way or another with recogni- 
tion of counsel. The rules themselves are set forth in pertinent part in Appendix B, 
and many of them are discussed in the text of the memorandum. In addition, the 
memorandum draws upon information obtained in personal Interviews and conversatious 
with representatives of 11 agencies regarding their relevant practices, especially in 
informal proceedings. 

^ Section 408.38 of the Procedural Regulations in Enforcement Procedures, effective 
February 7, 1962. 27 Fed. Reg. 1110. 

^ Virtually Identical language appears in the rules of practice of the Federal Communi- 
cations Commission, 47 C.F.R. § 156(a) ; Federal Deposit Insurance Corporation, 12 C.F.R, 
§ 308.14; Federal Home Loan Bank Board, 12 C.F.R. § 509.2(a) ; Parole Board, 28 C.F.R. 
§ 4.9 (1962, Supp.) ; and Indian Claims Commission, 25 C.F.R. § 503.4(d) (2). 

*8 C.F.R, § 292.5(a) (1962 Supp.).' 

B25 C.F.R. § 503.4(d). 

«39 C.F.R. § 201.16(c). 
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for exclusive sendee in rules whose language variations from tlie typi- 
cal pattern are insignificant."^ Another provision seemingl}^ gives the 
agency an option to serve documents and papers on the pei*son "of its 
attorney or agent of record,'^® but in practice this provision is con- 
sistently interpreted to require dealings with tlie attorney or other 
representative. 

Certain agencies have no rule requiring communication with coun- 
sel. Thus, such rules appear to be la-cking in the Department of Labor, 
the National Labor Relations Board, the Veterans' Administration, the 
Food and Drug Administration of the Department of Health, Educa- 
tion, and Welfare, the Board of Passport Appeals of the Department 
of State, the Subversive Activities Control Board, and possibly others. 
Interviews with several of these agencies indicate that, although the 
rule is silent, the practice is to deal with counsel who is thus kept fully 
informed of the course of proceedings. This is clearly the.case in the 
Food and Drug Administration in administering the Food, Drug, and 
Cosmetic Act of 1938. Although the Veterans' Administration has no 
explicit provision relevant to recognition of counsel, it is implied by, 
and is in fact the practice under, another rule providing that a quali- 
fied attorney or other representative holding a power of attorney 
"shall be recognized as the sole agency for the presentation of the 
claim covered thereby," and that no other representative shall be rec- 
ognized iii the case.^ 

B. Recognition of Counsel in Other Proceedings 

Few agencies have codified a rule of recognition for attorneys in 
proceedings, other than hearings or other formal proceedings. For 
the most part, relevant information on practice is to be deduced from 
th pmctices of the agency itself. A provision unique for its clarity 
and explicitness appears in the Eules of Practice in Patent C'ases of 
the Patent Office of the Department of Commerce : ^^ 

When an attorney or agent shaU have filed his power of attorney, or au- 
thorization, duly executed, the correspondence will be held with him; notices, 
official letters and other communications in the case intended for the applicant 
will be sent to the attorney or agent at the address of which notice shall have 
been given in the case, and replied sto Office actions, or other actions in the case, 
will be received from him. Double correspondence with an applicant and his 
attorney or agent, or with two representatives, will not be undertaken. If more 
than one attorney or agent be appointed, correspondence will be held with the one 
last appointed unless otherwise requested. 

Absent an "attorney or agent," or after revocation of one and before 
appointment of another attorney, correspondence is conducted with 

" Usually such rules providie that service upon an attorney shall be deemed service upon 
the party. See the rules of the Federal Maritime Commission, 46 C:F.R. S 201.14 ; Fed- 
eral Power Commission, 18 C.F.K. § 1.17(e), Federal Trade Commission, 16 C.F.R. § 4.26(c) 
(2) (1962 Supp.) ■ the Armed Services Board of Contract Appeals of the Department 
of Defense, 32 C.F.R. § 30.1, Appendix A, Rule 15 (see also the rules for notice and 
hearing under Gratuities Clause in the Armed Services Procurement Regulations § 7.104-16, 
.S2 C.F.R. § 30;4, Appendix D, Rule 8), and the Interstate Commerce Commission, 49 C.F.R. 
§ 1.22 (1962 Supp.). 

« See the language in the rules of practice of the Securities and Exchange Commission, 
17 C.F.R. § 201.23(b) (1962 Supp.). 

«38 C.F.R. § 14.628(b). It Is, however, the practice in the Veterans' Administration, 
even when a representatlTe is present, to keep the veteran informed, so that communica- 
tions and notices go to both the veteran and his representative, 

^0 37 C.F.R. § 1.36. A similar, though less comprehensive rule, applies to trademark 
practice, 37 C.F.R. § 2.18. 
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the applicant. The Immigration and Naturalization Service's rule of 
practice regarding recognition of counsel ^^ also broadly applies to all 
types of proceedings, whether or not conducted on the record, 6. p'., 
Adjustment of Status of Aliens, Voluntary Departure Proceedings, 
and Applications for Approval of a Visa Petition, and the practice 
of that agency is to give full recognition to the representative of the 
alien, whether an attorney or lay person. 

The practice of a number of other agencies lacking rules covering 
informal procedures appears to be substantially in accord. Thus, 
in the numerous and varied programs administered by the Department 
of Agriculture, it is understood that the staff, acting under written 
and oral instructions, deals with the individual or, when represented, 
with his attorney or other person acting on his behalf. In the Federal 
Communications Commission, the Broadcast Bureau similarly deals 
with attorneys inquiring on behalf of clients, although the FCC rules 
of practice apply in terms only to "formal proceedings"; ^^ and al- 
though it is infrequent for attorneys or other representatives 
to appear in the innumerable matters processed by the Bureau 
of Safety and Special Services (dealing chiefly with various uses 
of the radio spectrum) , it is understood that representatives are 
fully recognized when they appear for clients. In investigations under 
the wage and hour law, and in the informal proceedings for setting 
wage rates under the Davis-Bacon Act, the imiform practice of the 
Department of Labor is to deal with attorneys exclusively if they ap- 
pear before the Department. And in the preliminary phases of adju- 
dicating claims before the Bureau of Old-Age and Survivors Insur- 
ance, the Bureau will send notices to counsel if the claimant is rep- 
resented, and will honor communications from attorneys, although it 
appears that the custom here is to deal both with the claimant and his 
counsel.^^ 

C. Instances of Nonrecognition or limited recognition of 
Attorneys by Agencies 

In at least two agencies, the approach is different, if not contrary. 
Thus, when the FocS aJand Drug Administration of the Department of 
Health, Education, and Welfare, is passing on applications under the 
Food Additives and Pesticide amendments, it appears that contact is 
not maintained with attorneys, even if they claim to represent appli- 
cants. This is accounted for on the ground that the applications in- 
volve almost entirely the assessment of scientific data by the technical 
staff, and that communications are accordingly directed to the appli- 
cant. This agency indicates that if there are objections to this prac- 
tice, they are infrequent and sporadic. 

^8 C.F.R. § 292.5(a) (1962 Supp.). This rule applies both to the Immigration ana 
Naturalization Service and to the Board of Immigration Appeals. 

3^47 C.F.R. § 1.56(a). . 

^3 In the Social Security Administration (Department of Health, Education, and 
Welfare), old-age and' survivors insurance claims are initially and informally determined 
by the Bureau of Old-Age and Survivors Insurance (20 C.F.R. §404.905), subject to re- 
consideration by the Bureau (20 C.F.R. § 404.910) and a hearing before an examiner 
(20 C.F.R. § 404.921), with a review of that decision by the Appeals Counsel (20 C.F.R. 
§ 404.941 et seq.). 20 C.F.R. § 404.971 guarantees a right of representation to "a party 
to an initial determination, reconsideration, hearing or review" as provided by the pre- 
viously cited provisions. 20 C.F.R. § 404.973 provides for giving advice to representatives 
of a claimant of any "action, determination, or decision, or request to any party for the 
production of evidence." Thus, although the practice is to deal with counsel, at the same 
time the claimant is kept informed of the course of the procedures. 
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In certain other agencies, non-recognition of attorneys (or other 
representatives) may be based on another ground. Thus, the Patent 
Office rules declare that it will not deal with counsel who have not 
qualified for practice before that body.^* Correspondence is presum- 
ably then directed to the applicant himself ^ viz, the Patent Office will 
treat the correspondence and applications as if no person had ap- 
peared in a representative capacity .^^ However, a person not generally 
qualified to practice before the Patent Office may "upon a showing of 
circumstances which render it necessary or justifiable, be recognized" 
in a particular matter, "but this limited recognition shall not extend 
further than the application or applications specified." ^^ Underlying 
these rigid rules is specific statutory authority for the Commissioner 
of Patents to require "agents, attorneys or other persons" acting repre- 
sentatively to show, inter alia^ that they are qualified "to render to 
applicants or other persons valuable service^ advice, and assistance in 
the presentation or prosecution of their applications or other business 
before the Office." ^' 

This is brought out more sharply in the Veterans' Administration, 
in processing claims by veterans. In such claims, a veteran may 
appear pro se^ or by attorney, or, typically, by a representative fur- 
nished by a qualified veterans organization, such as the American 
Legion, Veterans of Foreign Wars, or similar groups. Any repre- 
sentative, including an attorney, must qualify before the Veterans' Ad- 
ministration,^® and additionally he must hold a power of attorney to 
act on behalf of the veteran he claims represent.^^ Accordingly, it 
is understood to be the practice that the Veterans' Administration, on 
receipt of an inquiry from an attorney who has not qualified, will not 
respond to the substance of the inquiry, but will advise him of his 
non-qualification and furnish the information and forms for qualify- 
ing. Presumably, a like approach would be adopted with respect to a 
qualified attorney who lacked a proper power of attorney from the 
claimant. The approach in this agency is unquestionably influenced 
by statutory provisions which discourage attorney representation, vis, 
limiting the attorney's fee to $10 per claim,^° and by other provisions, 
which encourage reliance on veterans organization representatives who 
must act without charge to the veteran, and who are entitled to certain 
special advantages both under the statute,^^ and under agency practice. 

Similarly, a Treasury Card is required by the rules of the Treasury 
Department for attorneys (and others) seeking to practice before the 
Internal Eevenue Service,^^ and this requirement is authorized by 
statutory language nearly identical with that of the patent law.^^ 

In short, in some agencies nonrecognition or limited recognition of 
counsel may derive from statutory policies dehors the subject matter 
of the proposed recommendation. This is especially true of provi- 

" 37 C.F.R. § 1.343. 

IS Cf. 37 C.F.R. § 1.36, stating that the Patent Office will direct communications to a 
claimant if the power of attorney has been revoked and before a new representative 
ia appointed. 

^« 37 C.F.R. % 1.342. 

^-^ 35 U.S.C. § 31. 

18 38 U.S.C. § 3401. 

^«38 C.F.R. § 3402(b)(2). 

^ZS U.S.C. § 3404(c)(2). 

21 See 38 U.S.C. § 3402(a)(2) authorizing the Veterans' Administration to furnish office 
space in VA offices to representatives of veterans organizations. 

^ 31 C.F.R., Part 10 (^'Circular 230"). 

235 U.S.C. § 261. 
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sions which, in effect, authorize or direct the agency to establish a bar 
of qualified practitioners ; or, as in the case of the statutes applicable 
to veterans' affairs, by provisions which have the effect, perhaps de- 
signedly, of discouraging attorney representation and promoting reli- 
ance upon other forms of representation. These, however, are statu- 
tory policies, not of general application to administrative proceedings, 
but dictated by supposed needs in the administration of particular 
statutes. It is important to note, however, that such nonrecognition 
is exceptional in the federal agencies, and the presence of this restric- 
tive approach in a few agencies does not impair the validity of a rec- 
ommendation applicable generally, especially since recognition of 
counsel is the standard practice in the. overwhelming majority of the 
agencies. Even though, in these particular agencies, counsel are not 
fully recognized, both in the Veterans' Administration and Internal 
Eevenue Service, qualification of counsel is comparatively simple, al- 
though Patent Office standards, including the required examination, 
are considerably more rigid. However, there is no showing that, even 
these restrictions on recognition of counsel have worked any injury 
to clients or to those acting on their behalf. 
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RECOMMENDATION NO. 29 

PART I. PROCEDURAL FAIRNESS IN THE DEBARMENT OF 
CONTRACTORS 

It Is Recommended That — 

29-1. (a) Except as provided in subparagraph (b) below, govern- 
ment debarment of an individual or firm from the contracts or subcon- 
tracts of a government department or agency or from participating in 
any federally assisted construction work should be preceded by (i) 
notice of proposed debarment to the parties in question, including 
all affiliated firms sought to be debarred, and (ii) oportunity to 
such parties to have a trial-type hearing before an impartial agency 
board or hearing examiner in the event there are disputed questions 
of fact relevant to the debarment issue. 

(b) Debarments from government contracts and subcontracts made 
in conformity with subparagraph (a) above may be applied by other 
government agencies to their contracting and subcontracting without 
opportunity for an adversary hearing, but only after notice and 
opportunity to the parties concerned, including all affiliated firms 
sought to be debarred, to explain why the debarment should not be 
so extended in whole or in part. 

(c) Notices of proposed debarment should be supported by reasons. 

(d) No agency should exclude or remove on grounds of lack of 
responsibility any individual or firm from any list of qualified per- 
sons eligible for government contracts or subcontracts except in con- 
formity with the principles set forth herein and in Recommendation 
No. 29-2 and Recommendation No. 29-3. 

(e) The provisions of this Reconmiendation No. 29-1 shall not 
apply to the individual rejection of any bid or proposal, the proce- 
dures for which are set forth in Reconunendation No. 29-4. 

29-2. (a) In cases of criminal conviction or civil judgment affect- 
ing an individual's or firm's present responsibility as a government 
contractor or subcontractor, or upon probable cause for belief that 
an individual or firm has committed fraud or has engaged in other 
conduct showing a substantial lack of present responsibility as a 
government contractor or subcontractor as determined in writing by 
the agency head or his designee, notice of proposed debarment may 
also provide for the temporary suspension of the individual or firm 
from further contracting or subcontracting with the government 
agency concerned pending administrative determination of the debar- 
ment issue. Such suspensions should not exceed a reasonable time, 
and in no event should they exceed the time limits set forth in sub- 
paragraph (b) below. 

(bj Any suspension authorized in accordance with subparagraph 
(a) above, should be subject to the following limitations: 

(1) If a notice of suspension and proposed debarment is 
based in whole or in part upon alleged fraud incident to obtain- 

267 



268 SELECTED REPORTS OF THE ADMINISTRATIVE CONFERENCE 

ing or performing a government contract or subcontract or upon 
any other alleged conduct showing a present lack of integrity or 
honesty as a government contractor or subcontractor and if 
within one year of such notice of suspension and proposed debar- 
ment the individual or firm . concerned has been or is criminally 
charged by Federal indictment or information or has become or 
becomes a party to a suit involving the United States or its offi- 
cers and the subject matter of such indictment, information or 
suit includes the substance of the reasons set forth in such notice 
of suspension and proposed debarment, the suspension may con- 
tinue for the duration of any trial in a Federal court of. first 
instance of the issues covered by such notice of suspension and 
proposed debarment and for 120 days thereafter (during which 
period any debarment action should be completed). However, 
if such indictment, information or suit is not returned or in- 
stituted within one year of such notice of suspension and proposed 
debarment, the suspension should thereupon terminate, but with-. 
out prejudice to any right of debarment, unless the Attorney Gen- 
eral or his designee (but not below the level of an Assistant 
Attorney General) should determine and notify the head of the 
department or agency that issued the notice of suspension and 
proposed debarment, that disclosure, for purposes of administra- 
tive debarment from government contracting, of the Govern- 
ment's evidence of fraud or of lack of honesty or integrity on the 
part of the individual or firm concerned would be substantially 
harmful to the Government's law enforcement activities or to 
the successful criminal or civil prosecution of such individual or 
firm. If the Attorney General or his designee makes such a 
determination, the suspension may continue for a period not to 
exceed 18 months from the notice- of suspension and proposed 
debarment and may continue for the duration of any trial if an 
indictment, information or suit is returned or instituted within 
such 18 -month period, as provided in the first sentence of this 
subparagraph (b)(1). If a suspension is made or continued on 
the basis of such a determination, a f uither notice of suspension 
should be furnished to the individual or firm concerned. Noth- 
ing in this subparagraph (b) (1) shall prevent the reimposition 
of a suspension in accordance with subparagraph (a), above, 
whenever such indictment, information or suit is returned or 
instituted, in which event the suspension may continue for the 
duration of any trial as provided in the first sentence of this 
subparagraph (b) (1), and any administrative trial-type hearing 
previously begun for the purpose of determining the related 
debarment issue will thereupon terminate without determination. 
(2) If a notice of suspension and proposed debarment is issued 
for reasons other than those covered by subparagraph (b) (1), 
above, the period of suspension should not exceed 90 days. Sus- 
pension for such other reasons beyond 90 days (but not to exceed 
an additional 90 days) should not be imposed except upon a 
written determination by an official of the rank of Assistant Sec- 
retaiy, or the equivalent, of the reasons and necessity therefore; 
any continuations of such 90-day periods should be accompanied 
by. new determinations of the same kind. A copy of each such 
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determination should be furnished to the suspended individual 
or firm. In no event should suspension under this subparagraph 
(b) (2) exceed one year or be in addition to any period of suspen- 
.sion mider subparagraph (b) (1) , above. 

29-3. Except as provided in Recommendation 29-2 and subject to 
Recommendation 29-^, the practice of summary suspensions of indi- 
viduals and firms from Governnient contracting without notice and 
opportunity for a trial-type hearing should be discontinued. 

29^. Any government rejection of an otherwise successful bid or 
offer incident to obtaining a government contract or subcontract 
solety or primarily on the ground that the proposed contractor or sub- 
contractor is believed to be lacking in business integrity or business 
honesty should be preceded by written explanation to such proposed 
contractor or subcontractor by the contracting officer of the reasons 
for that belief and by the opportunity for such proposed contractor 
or subcontractor to reply to the contracting officer within a reasonable 
period of time consistent with the need for making a contract or sub- 
contract award in a timely manner. 

29-5. Agency rules of procedure and practice in all types of debar- 
ments should be published, should be uniform to the extent practicable, 
and should provide for a fair and speedy determination. 

29-6. Government debarment of an individual or firm from the 
contracts or subcontracts of a government department or agency or 
firm participating in any federall^^ assisted construction work should 
be evidenced by a decision in writing, which decision sets forth find- 
ings and conclusions as well as the reasons or basis therefor. Such 
decision should be furnished to the debarred individual or firm. In 
cases of debarment following a trial-type hearing, all debarment de- 
cisions (including decisions to extend debarments in accordance with 
Recommendaton 29-1 (b) should be published or, in accordance 
with published rule, made available for public inspection, except those 
which are required to be held confidential for good cause found by the 
agency head or his designee and therefore may not be cited as 
precedents. 

PART II. GROUNDS AND SCOPE OF DEBARMENT 

It Is Recommended That — 

29-7. (a) All grounds for debarment should be explicitly set forth 
in appropriate agency regulations, which regulations should be pub- 
lished, and, to the extent practicable and desirable, be uniform. / 

(b) Such regulations should to the extent feasible set forth stand- 
ards and criteria for (i) determining business affiliates of debarred 
firms and individuals, (ii) extending debarment to such affiliates, 
(iii) determining when fraud or criminal conduct of an owner, stock- 
holder, officer, director, or employee will be imputed to -a business 
firm or when termination of such person's relationship to the firm 
will avoid or remove debarment of the firm, and (iv) determining the 
scope of administrative debarments in terms of their applicability 
to all agency contracts or subcontracts with the debarred firm or in- 
dividual or to particular types of contracts or subcontracts, or to con- 
tracts or subcontracts for particular products or services. 

(c) The grounds for administrative debarment should include, 
without limitation, fraud incident to obtaining or performing a gov- 
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ernment contract or subcontract or any other conduct showing a serious 
.and present lack of business integrity or business honesty as a gov- 
ernment contractor or subcontractor. Findings of such: fraud or other 
conduct should be based on substantial evidence which may include a 
criminal or civil judgment or any findings of, fact therein relating 
materially to the grounds of debarment. 

PART in. DEBARMENT PERIODS 

It Is Recommended That — . . 

- 29-8. The Armed Services and Federal Procurement Regulations 
and the regulations of the Secretary of Labor issued pursuant to the 
Reorganization Plan No. 14 of 1950 (i) should be amended to provide 
that, except as otherwise provided by statute or Executive order, 
debarment should be for a reasonable, definitely stated period of 
time, commensurate with the seriousness of the cause -therefor, but 
not to exceed 3 years, and (ii) should expressly provide for removal 
of debarment within the debarment period upon a showing of current 
responsibility to perform government contracts or subcontracts or to 
participate in federally assisted construction work, as the case may be. 
29-9. Congress should be requested to amend the Buy American 
and Davis-Bacon Acts to remove the absolute debarment penalties and 
to authorize administrative discretion with regard to the scope of 
debarment ,and to the period of debarment in conformity with the 
principles set forth in Recommendation 29-8 above. 
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DEBARMENT AND SUSPENSION OF PERSONS FROM GOV- 
ERNMENT CONTRACTING AND FEDERALLY ASSISTED 
CONSTRUCTION WORK 

Report of the Committee on Adjudication of Claims in Support of 
Recommendation No. 29 

L COMMITTEE FINDINGS 

Some 340 business firms are now barred from participating directly 
or indirectly in some or all Government procurement or surplus- 
disposal contracts, and about 60 of these are also excluded from con- 
tracts for most federally assisted construction work throughout the 
United States/ 

In government parlance this bar is known as contractor "ineligi- 
bility," "debarment," or "suspension." Each term has a shade of 
distinct technical meaning but primarily denotes the end result of ex- 
clusion from various Federal programs for varying periods of time.- 
Except for a small percentage,^ this Government action is taken with- 
out opportunity for an adversary hearing and if based on suspected 
criminal conduct is generally without being officially notified or in- 
formed of meaningful reasons, or opportunity to learn why.*^ At 
issue are the Government's operational interest in excluding the dis- 
honest and the willful or chronic contract violators from its programs 
by means that do not impede on-going contracting or impair law en- 
forcement, and the competing public interest in assuring that the de- 

^ The Defense Department -'Joint Consolidated List of Debarred, Ineligible, and Sus- 
pended Contractors", issued "for official use only" semi-annually and supplemented 
monthly, shows some 340 firms or individuals in a debarred status as of April 1, 1962. 
This list is a compilation of current contractor debarments by the Department of Labor 
under the Walsh-Healey Act (a total of 170 ; 53 for violations of the Act, 117 for not 
qualifying as a manufacturer or regular dealer) and under Reorganization Plan No. 14 
of 1950 (29), by the Comptroller General under the Davis-Bacon Act (34), by the Military 
Departments and the Defense Supply Agency (116; 39 debarred, 77 suspended), and 
by other government contracting agencies that ailso apply to contracts of the Department 
of Defense (presently none). These figuresi are representative of the last-five-year period ; 
moreover, the Defense Department list includes the names of substantially all firms 
appearing on contractor debarment lists of other contracting agencies. Firms debarred 
under Reorgainization Plan No. 14 and the Davis-Bacon Act are also ineligible to participate 
as contractors or Siubcontractors in certain federally assisted construction projects, as 
described in notes 12 and 35 infra. 

2 "Ineligibility" technically refers to determinations by the Department of Labor under 
§ 1(a) of the Walsh-Healey Act that individuals or firms do not qualify £.s "manufacturers" 
or "regular dealers" for purposes of eligibility for receiving government contracts for sup- 
plies in? excess of $10,000. See note 9 infra. The Department of Defense has administra- 
tively extended this statutory eligibility requirement to contracts for supplies under 
SI 0,000. See paragraph 1-603 (a) of the Armed Services Procurement Regulation (ASPR) 
(July 1, 1960). 

"Debarment" is not technically defined by agency regulations and In practice is generally 
understood as meaning Inclusion on an official agency list of debarred firms in accordance 
with established debairment procedures. "Suspension" is a form of debarment, primarily 
referring to persons or firms suspected of fraud or criminal conduct in government con- 
tracting or other business dealings. 

For pioneering surveys of government contractor debarment, highly critical of govern- 
ment proced^ures and practices, see Miller, Administrative Discretion i7i the Ainard of 
Federal Contracts^ 53 Mich. L. Rev, 781 (1955) ; Gantt and Panzer, The Government 
Blacklist: Debarment and Suspension of Bidders on Government Contracts, 25 Geo. Wash. 
L. Rev. 175 (1957). 

3 See notes 7, 16, and 17 infra and related text. 
* See notes 13 and 18 infra. 
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barment power is exercised in a fair and open manner because of the 
severe, often fatal consequences of this government sanction.^ 

The penalty of three-year debarment from some or all government 
contracts is explicitly required by the Buy American and Davis-Bacon 
Acts for certain violations of those laws,^ and may be administratively 
imposed for substantive noncompliance with the Walsh-Healey Act/ 

6 This is recognized by the Comptroller General in decision B-139720 of January 6, 1960, 
to the Secretary of Labor : '. 

"* * '.A conclusion reached by the Attorney General's Committee on Administrative 
Procedure In 1939 (mimeographed monograph), that th6 penalty of blacklisting is so 
severe that its imposition may destroy a going business, appears to* he even more valid 
under present day conditions. As such, the power of debarment is tantamount to one of 
life or death over a business, and, when administrative debarment is employed for its 
deterrent or retaliatory value alone, it Is seriously questionable that no more is entailed 
than deprivation of a benefit or privilege, within the bonds of *due process,' without 
redressable injury to personal or property rights. However, whether or not liability is 
incurred in refusing to deal with a responsible bidder, it is certain that the statutory 
directions requiring competition are binding^ upon and must be observed by contracting 
agencies. The discretion properly exercisable by them is not absolute." 

The text of this decision is set forth in App. A infra. 

6 Section 3(b) of the Buy-American Act, 47 Stat. 1520 (1933), 41 U.S.C. § lOb(b) (1958), 
provides that "If the head of a department, bureau, agency, or independent establishment 
which has made any contract containing the provisions required by subsection (a) of this 
section finds that in the performance of such contract there has. been a failure to comply 
with such provisions (requiring the use of supplies of domestic origin in the performance of 
government construction contracts and subcontracts), he shall make public his findings, 
including therein the name of the contractor obligated under such contract, and no other 
contract for the construction, alteration, or repair of any public building or public work in 
the United States, or elsewhere shall be awarded to such contractor, subcontractors, 
material men, or suppliers which with such contractor is associated or affiliated, within a 
period of three years after such finding is made public." In recent years, there is only one 
reported case of debarment under this authority. 25 Fed. Reg. 223 (Jan. 12, 1960). No 
regulations or procedures of executive agencies have been published concerning debarment 
under this authority. Perhaps as a technical error of draftsmanship, the debarment pro- 
cedures set forth in the Federal Procurement and Armed Services Procurement Regulations 
do not literally apply to debarment under this statutory authority. 

The Davis-Bacon A;ct, which prescribes minimum wage rates for government construction 
contracts, provides in section 3 (a), 49 Stat. 1011 (1935), 40 U.S.C. § 276a-2(a) (1958), for' 
contractor debarment as follows : 

•'The Comptroller General of the United States is authorized and directed to pay directly 
to laborers and mechanics from any accrued payments withheld under the terms of the 
contract any wages found to be due laborers and mechanics pursuant to sections 276a to 
276a-5 of this title ; and the Comptroller General of the United States Is further authorised 
and is directed to distribute a list to all departments of the Government giving the names of 
persons or firms whom he has found to have disregarded .their obligations to employees and. 
subcontractors. No contract shall be awarded to the persons or firms appearing on this 
list or to any firm, corporation, partnership, or association in which such persons or firms 
have an interest until three years have elapsed from the date of publication of the list 
containing the names of such persons or firms." ■" 

The procedures for debarment under this authority Involve both the Department of Labor' 
and the General Accounting Office. While the power of the debarment. for violation of the 
Davis-Bacon Act is vested in the Comptroller General, that official as a matter of practice 
acts upon recommendations of the Department of Labor which, In conjunction with the 
government, contracting agency concerned, investigates and evaluates reported violations 
pursuant to Reorganization Plan No. 14 of 1950 and regulations issued thereunder (see 
note 12 infra). The General Accounting Office in acting on the Labor Department's recom- 
mendation for debarment for violations of the Davis-Bacon Act does not offer the persona 
affected thereby the opportunity for an adversary hearing ; but prior to debarring the 
individual oi* firm in question, the General Accounting Office as a matter of practice gives 
advance notice of that proposed action to the persons affected and affords them an oppor- 
tunity to present information in opposition, including an opportunity to confer with 
appropriate GAO officials. As of A^pril 1, 1962, ,34 firms were debarred by the Comptroller 
General for violations of this Act. As pointed out in note 35 infray debarment for violation 
of the Davis-Bacon Act extends not only to all government contracts as provided in the Act, 
but also to participation in certain federally assisted construction work described in note 12 
infra. 

^ Under section 3 of the Walsh-Healey Public Contracts Act, 49 Stat. 2037 (1936), 41 
U.S.C. § 37 (1958), debarment for violation of the minimum wage and hour or labor- 
safety requirements of the act applicable to government contracts for supplies in excess 
of $10,000, is provided as follows : 

"The Comptroller General is authorized and directed to distribute a list to all agencies 
of the United States containing the names of persons or firms found by the Secretary 
of Labor to have breached any of the agreements or representations required by Section 
35-45 of this Title. Unless the Secretary of Labor otherwise recommends, no contract 
shall be awarded to such persons or firms or to any firm, corporation, partnership, or 
association In which such persons or firms have a controlling interest until three years 
have elapsed from the date the Secretary of Labor determines such breach to have 
occurred." 

For purposes of determining whether or not these labor standards have been violated, 
§5 of the act, 49 Stat. 3038 (1936), as amended, 41 U.S.C. §30 (1958), provides for 
adversary hearings to be held by the Secreatry of Labor or by "an impartial representative 
designated by him". Under this provision, the Secretary of Labor has issued rules of 
practice which by their terms are applicable to debarments under section 3 of the act. 
As of April 1962, approximately 53 firms were debarred under this authority. It is the 
policy of the Department of Labor not to debar for inadvertent violations. 
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Beyond this, there is no statutory authority for contractor debarment 
in a punitive or penal sense.^ There is, however, statutory authority 
to refuse govemment contracts to persons so long as they do not 
qualify as manufacturers or regular dealers,^ or are not "responsible" 
in their business dealings,^^ and the administrative power to debar 
or suspend persons found or believed to be incapable or untrust- 
worthy of performing government contracts is implied from this latter 
authority .^^ A further source of power administratively to debar 
construction contractors from certain federally assisted projects for 
wage and overtime pay violations is contained in regulations of the 
Secretary of Labor issued under Reorganization Plan No. 14 of 



8 gee Copper Plumhing d Heating Co, v. Camphell, 290 F. 2d 368 (D.C. Cir. 1961) ; 
Schlesinger v. O-atee, 249 F. 2d 111 (D.C. Cir. 1957). See also App. A infra. 

9 Section 1(a) of the Walsh-Healey Act, 49 Stat. 2036 (1936), as amended, 41 U.S.C. 
§ 35(a) (1958), limits government contracts for supplies in excess of $10,000 to persons 
found under regnlations of the Secretary of Labor to qualify either as manufacturers of 
or regular dealers in the supplies contracted for. As of April 1, 1962, 117 individuals or 
firms were found not to qualify as manufacturers or regular dealers as to some or all 
commodities, and were to that extent ineligible for contracts subject to the Walsh-Healey 
Act. As pointed out in note 2 supra, the Department of Defense, but not other govern- 
ment contracting agencies, has extended this ineligibility to contracts for supplies under 
$10,000. 

" For. example, 10 U.S.C. § 2305(c), and 41 U.S.C. §§5 and 253(b), which apply to 
most government contracting, provide that contracts are to be awarded to "responsible" 
bidders. 

li See Comptroller General decisions set forth in App. A infra. 

11^ Reorganization Plan No. 14 of 1950, 15 Fed. Reg. 3176, 64 Stat. 12,67, 5 U.S.C. 
§ 133z note (195S), provides for the "coordination of administration and consistency of 
enforcement by the Secretary of Labor of the labor standards" provisions of various 
federal statutes relating to government construction contracts and federally assisted 
construction projects such as airports, highways, hoppltals, and public housing. 

Under this Reorganization Plan, the Secretary of Labor has published regulations 
which are set forth in 29 C.F.R. subtitle A, Part 5 (Supp. 1961). Section 5.6 (b) provides 
for debarment as follows : 

"Whenever any contractor or subcontractor Is found by the Secretary of Labor or the 
Agency Head to be in aggravated or wilful violation of the prevailing wage or overtime 
pay provisions of any of the applicable statutes listed g 5.1, other than the Davis-Bacon 
Act, such contractor or subcontractor or any firm, corporation, partnership, or association 
in which such contractor or subcontractor has a substantial interest shall be ineligible 
for a period of 3 years (from the date of publication by the Comptroller General of the 
name or names of said contractor or subcontractor on the ineligible list as provided 
below) to receive any contracts subject to any of the statutes listed In § 5.1. In cases 
arising under contracts covered by the Davis-Bacon Act, the ineligibility provision pre- 
scribed in that act shall govern. 

"The Agency Head shall furnish to the Secretary of Labor for transmittal to the 
Comptroller General the names of the persons or firms who have been found to have 
disregarded their obligations to employees. The^ Comptroller General will distribute a 
list to all Departments of the Government giving the names of such ineligible persons 
or firms." 

The statutes listed in § 5.1 of these regulations Include the Davis-Bacon Act (40 U.S.C 
g 276a) ; the Highway Laws of 1958 (23 U.S.C. § 101) ; the Copeland and Anti-Kickback 
Acts (18 U.S.C. § 874, 40 U.S.C. § 276c)-; the Eight Hour Laws (40 U.S.C. § 321) ; the 
National Housing Act (12 U.S.C. § 1703) ; the Hospital Survey and Construction Act 
(42 U.S.C. § 291) ; the Federal Airport Act (49 U.S.C. § 1101) ; the Housing Act of 1949 
(42 U.S.C. § 1401) ; the School Survey and Construction Act of 1950 (20 U.S.C. § 251) ; 
the Defense Housing and Community Facilities and Services Act of 1950 (42 U.S.C. 
§ 1591) : the Federal Civil Defense Act of 1950 (50 U.S.C. App. § 2251) ; and the Area 
Redevelopment Act of 1961 (75 Stat. 47). It Is thus obvious that debarment for 
"aggravated or wilful violation of the prevailing wage or overtime pay provisions" of the 
applicable statutes has a vast reach. Approximately 4 percent of the reported vlolatlone 
of wage and overtime requirements applicable to government construction contracts or 
federally assisted construction work result in debarments under this authority. Never- 
theless, commencing with the Fiscal Year 1953, Reorganization Plan No. 14 debarments 
(under which the Department of Labor Includes Davis-Bacon Act debarments by the 
Comptroller General on the recommendation of the Secretarv of Labor) have grown as 
follows: 1953-58; 1954^26; 1955-28; 1956-36; 1957-35; 1&58-72 ; 195,9-69; 1960-53; 
1961-57. 

The debarment authority of the Labor Department under Reorganization Plan No. 14 
has recently been sustained against attack that the Secretary has exceeded his authority 
by imposing an administrative penalty without statutory authorization. Copper Plumhing 
and Seating Co. v. Camptell, 290 F. 2d 368 (D.C. Cir. 1961). But in sustaining the 
government action of debarment, the court noted that the debarment was not absolute 
and was subject to cancellation upon a proper showing that the plaintiff, prior to the 
expiration of the three-year period, was at that time a responsible person who could be 
relied upon to comply with the required standards. 290 F. 2d, 368, 372. 

The Comptroller General has advised the Secretary of Labor that debarments under 
this authority are subject to removal upon a demonstration of current responsibility 
prior to the expiration of the three-year period. See Comp. Gen. Dec. B-139720 of May 
25, 1961, set forth In App. A infra. 
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The major problems of contractor debarment are the absence of 
safeguards to msnre procedural fairness, the inadequacy of the rules 
concerning the grounds and the scope of debarment, the length and 
disparity of debarment periods, and the combination of prosecutive 
and judicial functions in decision-making regarding debarment. Our 
study indicates : 

1. The absence of the safeguards of procedural fairness 

a. Business firms suspected of fraud or other criminal conduct in 
their government business or contractual dealings are subject to "sus- 
pension" from further government contracts pending investigation 
and appropriate action by the Department of Justice, a time period 
that frequently exceeds 3 years. Procurement regulations do not 
provide for advance notice, and in some cases prohibit opportunity to 
know the reasons, or the evidence for the suspension.^^ There are 
currently about 75 such outstanding suspensions by the Department 
of Defense alone, most of which have continued more than 1 year and a 
third of which have continued more than 5 years,^^ 

b. With the exception of debarments by the Department of Labor 
under the Walsh-Healey Act,^^ certain administrative debarments by 
the General Services Administration,^^ and administrative debarments 
for racial or religious discrimination by contractors against their 
employees," agency procedures do not provide opportunity for 
adversary hearings in debarment cases.^^ In practice, such hearings 
are rarely held.^® 

c. Administrative debarments by one contracting agency may be 
routinely extended by other agencies to their contracts without prior 
notice and opportunity to defend,^*' and in some cases without any 
notice. ^^ 

d. In addition to agency or government- wide debarments officially 
imposed, de facto debarments or suspensions by government contract- 

^3 See ASPR 1-605.4 (July 1, 1960) ; General Services Procurement Regulations (GSPK), 
§ 5-1. 310-50 (Review List of Bidders). 

^* Most of these suspensions bave been by the Army ; however, responsibility for some 
35 of these has been transferred to the newly created Defense Supply Agency. 

^= See note 7 supra. 
. ^» See GSPR §5 -1.606-56. 

17 Exec. Order No. 10925, § 312, 26 Fed. Reg. 1977 (March 8, 1961) ; 41 C.F.R. § 60-1.24 
(b 3) (Supp. 1962). 

18 See ASPR l-604.3(a) ; FPR § 1-1. 605(b) (6). 

Debarments under the Reorganization Plan No. 14 of 1950 and the Secretary of 
Labor's implementing regulation (see note 12 supra) ' do not provide opportunity for - 
adversary hearings. Further, ineligibility determinations by the Secretary of Labor under 
§ 1(a) of the Walsh-Healey Act (see note 10 supra) are made without opportunity for 
adversary hearing by published rule, although in practice, adversary-type hearings are 
granted on request and are condfucted by a hearing examiner who reports his findings and 
recommendations to the Wage and Hour Administrator. 

^ The Navy will grant a hearing for good cause shown, and has granted at least one 
adversary hearing in a debarment case. The other military departments, the Defense 
Supply Agency, and the General Services Administration have not held adversary hearings 
in debarment cases. In fact, the very requirement of the GSA regulations for an adversary 
hearing has deterred formal debarments in that agency — there is no record of any con- 
tractor debarment originated by GSA since its hearing procedures were first adopted 
about 1954— with the result that de facto debarments of questionable contractors have 
been achieved within that agency by other means. See note 22 infra. 

Apart from rare adversary hearings in Walsh-Healey ineligibility cases, as described In 
note 18 supra, and apart from Walsh-Healey debarment cases djescribed in note 7 supra, 
the practice of the Department of Labor under Reorganization Plan No. 14 debarments 
(see note 11 supra) is not to afford an a.dversary hearing, but occasionally to conduct an 
investigative hearing. In such a hearing complaints by employees of wage or overtime 
pay violations are usually treated as confidential and are not disclosed to the employer- 
contractor without the employee's consent. See 29 C.F.R. g 5.6(e) (1961). 

^"FPR § 1-1.605 (b) (6) provides that "The firm shall be given written notice of the 
debarment or the intent to debar, except in the case of cause (a)(4)." Cause (a)(4) is 
"Debarment by some other executive agency." By contrast, both ASPR 1-604.3 (a) and 
GSPR § 5-1.606-55 do require prior notice in this situation. Most of the 39 current 
administrative debarments by the Department of Defense are included in the GSA debarred 
list. 

'21 We are informed that the National Aeronautics and Space Administration follows 
the practice of routinely extending Defense Department debarments and suspensions to 
its contracting without notice to the firms and individuals concerned. 
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ing officers, usually based on internal agency, or bureau, lists of firms 
of questionable performance responsibility or integrity, appear to be 
widespread.^^ For the most part these lists are secret, and business 
firms are without notice of, or meaningful opportunity to challenge, 
the fact of listing or the denial of contracts on such grounds.^^ 

^3 One such list Is the OSA Review List of Bidders established by GSPR § 5-1. 310-50. 
As of February 15, 1962, this list Included some 45 firms or indivldualg on grounds such 
as the following : alleged contract fraud or criminal offenses, 13 cases ; criminal convictions, 
3 cases ; income tax fraud,' 1 case ; plea of the privilege of self-incrimination before a 
congressional committee on matters unrelated to government contracting, 1 case; un- 
satisfactory contract performance, 21 cases. 

Also, 21 of the 45 firms were included on the GSA predecessor "Refer List" dated May 
1, 1956. GSPR §5-1. 310-50(e)(2) provides that "No contract shall be awarded to a 
listed firm or individual until the contracting oflBcer determines the bidder to be respon- 
sible. * * * Inquiry shall be made of such elements of the central office and the regional 
office as the contracting officer may see fit, to support such a determination or to support 
rejection for failure to qualify as a responsible prospective contractor. The extent or 
scope of the inquiry is for determination by the contracting officer." Moreover, GSA 
officials have informed the writer that in practice persons or firms so listed are effectively 
excluded from receiving contracts. All In all, and because of the comparative ease of 
including an individual or firm on the GSA Review List in comparison with the formal 
GSA debarment procedures (see note 16 aupra), the conclusion seems warranted that the 
Review List is a de facto means of debarment and suspension from GSA contracting. 

Also Interesting are the following excerpts from a memorandum from the Army to the 
Navy, written in 1958 : 

**2. Debarments under the provisions of ASPR l-604(b) (i) or (11) for wilful failure 
to perform or a history of failure to perform have been rarely effected by this office. 
Since 1955 only five such debarment actions have been taken. Currently the Army has 
only two contractors, on. the consolidated list as the result of delinquent performance. 
"3. Very few cases of this type are referred to this office for the following reasons : 

**a. Of all the bases for determining responsibility of a prospective contractor under 
ASPR 1-307, contracting officers apparently have the least hesitancy In using the 
record of prior performance as a basis for rejection. Therefore/ where the past 
record of the contractor is known to the contracting officer, action la taken at that 
level to preclude the award of contracts. 

"b. In addition, the respective Technical Services maintain what are commonly 
known as Referral Lists. These lists, wliich are available to contracting officers, 
furnish Information as to prior unsatisfactory performance of a contractor with 
other agencies of the particular technical service. 
"4. As a general rule, this office has debarred for history of failure to perform only 
when the contractor is the type who, on a more or less 'fly by night'i basis, deals with 
several technical services and with the armies with the result that; the various con- 
tracting officers have no means of knowing what his record has been with other agencies. 
Where, however, from the nature of the item produced by the contractor, he deals only 
with one technical service, the contracting officers, as indicated above, know his history 
and take action accordingly. In fact, such action can be more properly taken by a con- 
tracting officer on a case by case basis rather than by an across the board debarment. 

"5. As a practical matter there are two other areas which have given rise to difficulty 
in this field and have on occasion resulted in this office not taking debarment action when 
recommended by the contracting officer. 

"a. A contracting officer may recommend debarment for history of failure to perform 
on one or more contracts and at the same time continue to award new contracts to 
the contractor. This hae resulted In the contractor being under consideration for 
debarment while at the same time performing on current contracts. Where the 
contracting officer has made such a recommendation and the record shows that he 
did not consider such performance sufficiently faulty to warrant his exercise of 
discretion under ASPR 1-307 and refuse to award new contracts, this office has 
declined to debar. 

•*b. There have been instances where a contracting officer has recommended debar- 
ment and the contractor by reclaimer alleges that the Government, by late delivery 
of Government Furnished Property, repeated change orders, etc., has been the 
primary cause of the delay. In such instances, it may develop that there is no firm 
basis for debarment but rather a matter for determination by the Armed Forces Board 
of Contract Appeals. 
"6. In summary, due to the small number of cases referred to this office under the 
Provisions of ASPR 1-605 (b) (i) and (11) we have been faced with a few problems In 
this area. The technical services, as a general rule, apparently prefer to handle the 
matter of poor performance under the provisions of ASPR 1-307. Normally debarment 
by this office Is not indicated unless the delinquent contractor is of the type who deals 
with many different agencies of the Department of the Army." 

The Navy also has a de facto debarment list, called the "Navy Contractor Experience 
List," with the major difference that "At the time the proposal is made to list a supplier 
on the NCEL, the contracting officer * ♦ • shall notify the supplier by letter of the 
proposal and the reasons therefor » * • and shall instruct the supplier that he may 
furnish the Chief of Material any pertinent facts." NPD l-950(e). Thus the procedures 
for Navy listing on the NCEL closely approximate those for Navy debarment. Currently 
there are some 40 suppliers so listed, mostly on grounds of contractor delinquency in 
delivery or prior termination for default. While the list has been In existence only since 
March, 1961, 5 names have been removed and 21 added to the original list In semi- 
annual revisions. 

a«Thu3 GSPR § 5-1-310.50 (a)(1) provides that the **List shall be marked *For Official 
Use Only,' and private parties shall not be apprised of it in any way whatsoever." When 
a bid from a firm on the list Is rejetced, the "List shall not be cited as a reason for or 
factor contributing to the rejection." GSPR § 5-1, 310-50 (e) (3). 

Of course, as Indicated in note 22 aupra, inclusion on the Navy Contractor Experience 
List is with notice. 

20-101—63 19 
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e. In the procurement of clothing for the Armed Forces, suppliers 
of questionable performance reliability and business integrity are 
excluded or removed for indefinite periods from lists of eligible con- 
tractors by procedures which, while they result in informing the 
supplier of reasons for his not being listed^ do not include opportunity 
for an adversary hearing.^ Such exclusion or removal is a form of 
debarment.^^ 

f. There are no published regulations concerning debarment pro- 
cediires under the Buy American or Davis-Bacon Acts ^^ or pursuant 
to regulations of the Secretary of Labor under Keorganization Plan 
No. 14 of 1950 with. reference to debarment from government con- 
struction contracts and subcontracts and certain federally assisted 
constniction work.^'^ 

2. Inadequate rules concerning the grounds and scope of debar- 
ment . 

a. Published procurement regulations do not explicitly set forth all 
the grounds or the standards for administratiA^e debarment, and vague, 
generalized; criteria have led to debarments on questionable grounds,^^ 
not reasonably related to government contracting, including the exer- 
cise of the Constitutional, privilege against self-incrimination.^^ , 

b. The explicit grounds set forth in regulations for administrative 
debarment include conviction of fraud or other criminal offenses inci^ 



^Procurements of mlUtary clo,thing and other textile end items are governed by the 
procedures quoted in ^earm^ff on Bidder Qualiflcations for Glothing- and Textiles, House 
Armed Services Subcommittee for Special Investigations, 85th Cong.,:2dsess- 629 (.1958). 
See6 C.F.R. §§421.5551-.5560, 427.1081-.1090 (1960).> - 

PS Debarment Is not a word' of art, and embraces any form of exclusion from government 
contracting.. ' . ; ;• 

2« See note 6 s«prfi. 
■^ See notes 11, 18, and 19 8ttpra. 

2« For example, -the Array ' in certain military clothing" procurements has adopted a 
practice of barring contracts with firms which by lease or otherwise utilize the plants owned 
by debarred firms where,, the "only effective way to protect the best Interests of the 
Government by: preventing this unscrupulous .manipulation and profiting (by a debarred 
firm to participate Indirectly in government procurement through 'fronts, spurious leases 
or other arrangements') is to refuse to permit the use of the plant so long as it Is owned 
by" the debarred bidder. See also COmp. Gen, Decision B^136525 of Sept. 23, 1958, 
sustaining bid) rejection on this ground in an earlier case. 

■A conviction of X for federal income tax evasion in the activities of corporation A of 
which X was vice president — the use of corporate funds for personal gain ajid the charge 
back of such funds as costs of construction being performed' chiefly under government 
contracts — has led to the d'e facto debarment of corporation B on the ground that X, 
owning some 43 percent of the stock of B and serving as its president, thereby made B 
corporation ineligible for agency contracts notwithstanding tha)t B corporation had a 
satisfactory performance record on government contracts, and that X had allegedly severed 
all his connections with B. 

These tendencies are perhaps encouraged by regulations such as FPR § 1-1.608 providing 
that contracting agencies may debar "for causes other than those specifically set forth 
herein," with no requirement for published regulations setting forth such causes; and 
ASPR 1-604.1 (c) providing for debarment for "other cause of such serious and compelling 
nature as may be determined by the Secretary of the Department concerned to justify 
debarment." 

^ There have been several such cases. In one in 1955, the notice of debarment stated In 
part : 

"* ♦ ♦ your refusal to answer questions and to make your books and records available 
to the Investigations Subcommittee of the Permanent Committee on Government Operations 
has thrown doubt on your right to continue to be eligible for • * * contracts. You have 
pleaded the 5th Amendment in connection with an income tax investigation relajtlng to 
the profits from a business, some 85 percent of which comes from the Government. At 
the very least, these facts create doubt as to whether you have paid all the taxes due 
on the profits which you have received from Government business, and until these doubts 
are resolved, I cannot, in good conscience, as trustee of the taxpayer's moneys, and to 
prevent their waste, permit further contracts to go to you. 

"The second ground for your debarment is that you are in default on contract * * *." 

In another case in 1959, the refusal to answer questions by a Congressional Committee 
concerning misappropriation of union funds by union officials who were also part owners 
of a small business firm with government subcontracts as well as general questions about 
their business activities led to a S-year debarment of the firm. 

The policy of one go,vernment agency apparently is to consider "that the refusal of an 
official of a firm engaged as a prime or subcontractor * ♦ * to. answer a formal Congres- 
sional inquiry relating to Government contracting precludes a determination that such 
firm has the necessary degree of business integrity to perform work for the Government." 
Such a policy is within the literal terms of the regulations quoted in note 28 supra. 
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dent to government contracting,^^ but do not presently include debar- 
ment based on administrative determinations of such conduct sup- 
ported by substantial evidence; instead j contractors suspected of such 
conduct are ordinarily suspended, without opportunity^ for an adver- 
sary hearing (and in some cases without notice) , pending completion 
of appropriate legal proceedings.^^ 

c. Debarments ordinarily extend to the business aiBliates of debarred 
firms and individuals,^ ^^ but the published regulations do not specify 
the criteria for determining affiliation or for extending debarment to 
such affiliates.^^ , , 

d. In cases of established or suspected fraud by owners, officers 
or employees of business firms, there are no published criteria or stan(J- 
ards by which that conduct will be imputed to the firm itself or by 
which termination of such person's relationship to the firm will avoid 
or remove debarment of the firm.^^ 

e. The regulations of the Secretary of Labor appear to be unclear on 
whether firms listed by the Comptroller General for violations of the 
Davis-Bacon Act are meligible to participate in certain federally as- 
sisted construction wprk.^, . 

3. The length and disparity of debarment periods 

a. Individuals or firms suspended from government contracting on 
grounds of suspected fraud or criminal, conduct frequently remain, in 
a debarred status for varying periods, up to several years, at theijce- 
quest of the Department of Justice so as not to prejudice a;ny pending 
litigation.^^ : ., 

b. The Armed Services Procurement Regulation provides that "as 
a general rule, a period of debarment should not exceed 5 years fol- 

«> See e.f?., ASPR 1-604.1 (a). 1 , , 

*i See note 36 iii/ra. ' 

®3 See the statutory provisions quoted In notes 6 and 7 and the Secretary of LaJbo;r's 
regulations quoted in note 11 supra; see also FPR § l-1.604;(a). For an, example of siich 
a practice, see note 28 supra. . ;" ■. ., ,; ■ ; 

^ All applicable regulations are so silent. . ? . , ■ 

aiTMd. ■ ■ ■■ 'li-... ■■^. .:: .■ ■^.7 .?i.^ . ': :■[.. 

w=29 C.F.R. § 5.6(b) (1961) (quoted In note 11 supra) provides that '*In cases arising 
under contracts covered by the Davis-Bacon Act, the Ineligibility provision prescribed in 
that act shall govern." Section 3 of Davis-Bacon (note 6 supra), imposes the sanction 
that "No contract shall be awarded to the persons or firms appearing on this list. * * *.*' 
Since this list, which is distributed by the Comptroller General to all government' agencies, 
also includes firms listed by the Comptroller General on the recommendation of the 
Secretary of Labor in violation of wage and overtime provision's of certain statutes 
applicable to federally assisted construction wbi*k (see note 11 supra), it has been generally 
understood that Davis-Bacon debarments render the firm so debarred ineligible to partici- 
pate in these federally assisted projects. For example, regulations of the Federal Housing 
Agency provide that "No construction contract shall be entered into with a general con- 
tractor or any subcontractor if such contractor or any such subcontractor or any firm, 
corporation, partnership or association in which such subcontractor has a substantial 
interest is included on the ineligible list of contractors or subcontractors established and 
maintained by the Comptroller General pursuant to § 5.6(b) of the Regulations of the 
Secretary of Labor * * *" and "No advance under the mortgage shall be eligible for In- 
surance after notification from the Commissioner that the general contractor or any sub- 
contractor or any firm, corporation, partnership or association in whic^h such contractor 
or subcontractor has a substantial interest was, on the date the contract or subcontract 
was executed, on the ineligible list established by the Comptroller (General • * *." 24 
C.F.R. § 232.19(d) (2), (3)il95S). 

This obviously applies Davis-Bacon debarments to federally assisted construction 
work, notwithstanding as a technical matter that neither the Davis-Bacon Act nor the 
Secretary of Labor's regulations so provide. Nevertheless, the writer is informed that 
this accords with the intention of the Labor Department and that a technical revision to 
29 C.F.R. § 5.6(b) will confirm existing practice. 

^ ASPR 1-605.2 provides that suspensions continue "pending completion of investigation 
and such legal proceedings as may ensue." This normally involves consideration by both 
the Criminal and CivirDivisions of the Department of Justice, in that order, thus involv- 
ing suspensions of many months as the ordinary minimum time. A decision hot to 
prosecute criminally, a failure of indictment or an acquittal will not generally terminate 
the suspension if there is any reasonable basis of prosecution for civil fraud. In fact, a 
significant percentage of the suspension cases do not result in criminal conviction, and 
many of the civil fraud cases are unsuccessful. This is not to say that the firm in ques- 
tion is a responsible supplier and may not properly be debarred on BUbstantial evidence of 
fraud administratively established by fair procedures. 
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lowing the date of conviction for fraud or other criminal offerise, 
or 3 years following the date of debarment for any other cause^"^^ 
whereas the General Services Administration Procurement Regula- 
tions provide that debarment "shall generally be made for periods of 
not less than one and not more than three years, depending on the 
seriousness of the ^offense." ^^ Neither regulation (nor any other 

Sublished procurement regulation) in terms provides for removal of 
ebarment prior to the expiration of the debarment period upon a 
showing of present responsibility as a government contractor, nor is 
there a practice of such removal. 

c. The military departments for the most part apply the maximum 
5-year period of administrative debarment in cases of criminal con- 
victions without regard to the term of the criminal sentence.^® In 
many cases the period of suspension for suspected fraud or criminal 
conduct in fact exceeds this 5-year period.*^ 

d. There are no published criteria or standards on computation of 
the debarment period or upon relating it to the sentence under a 
conviction. 

4. The combination of prosecutive and judicial functions in debar- 
ment decision-making 

a. With the exception of Walsh-Healey Act deibarments,*^ ap- 

Slicable statutes and regulations do not provide for separation of 
auction between those who propose contractor debarment and those 
who decide it.*^ Nor is such separation in fact practiced to aily 
fixtent *^ 

IL DISCUSSION OF RECOMMENDATIONS 

The Committee has proposed nine recommendations after ascertain- 
ing the detailed views of the Government departments and agencies 
concerned and of a. special subcommittee of the American Bar Asso- 
ciation. The Special Subcommittee and some Government, agencies 
agree at least in principle with all or ahnost all of the Eecommenda- 
tions or do not object to them (AEC, Armed Services Board of Con- 
tract Appeals, HEW, Justice, NASA, Navy, SBA) ; while a few 
(Army Judge Advocate General, Defense Supply Agency, Interior, 
and to a lesser extent the Air Force) seem to oppose any basic change 
in debarment and suspension procedures. Other agency comments 
evidence mixed views, accepting the concept of an adversary hearing 
in contested debarment cases, but questioning the proposed limits on 
suspension and the show-cause type procedure for rejecting individual / 
bids on grounds of lack of business integrity. The few believers in 
present debarment procedures appear to conceive that it is neither 

«"ASPR 1-604.2. 

S8GSPR i 5-1.605 (b). 

«»Thls appears to be the practice of the Army and Defense Supply Agency. The Air 
Force and to an extent the Navy tend to limit debarment to the period of the criminal 
sentence, although In so doing the Air Force in some cases has not taken the suspension 
period' into account. 

*> There have been at least 30 such involving the Defense Depairtment in the past 5 or 6 
years, and this represents, on the average, about one-third of the outstanding Defense 
Department suspensions. 

*i See note 7 supra. 

« See, e.g., APP. 1-600.50 ; NPD 1-650. The provision of GSPR § 5-1.606-56 assigning 
debarment hearings in certain GSA cases to the "Board of Review,** now known ae the 
"Board of Contract Appeals," is obsolete. 

■"In fact, In the military departments the same officials who propose debarments, 
supervise the Investigation, and issue the debarment notices, make the final debarment 
decision. The same Is true, of debarments by the Labor Department under Reorganiza- 
tion Plan No. 14 of 1950. 
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a governmental duty nor wise policy to offer a trial-type hearing in 
contested debarment cases since, in their opinion, government con- 
tracting is merely a privilege, and view any such procedure as burden- 
some and possibly dangerous in that it might impair exclusion of the 
dishonest from government contracting. The Committee is persuaded, 
however, that whatever substance these views may have, they are out- 
weighed by the benefits to fair governmental administration which 
will flow from adoption and implementation of the Committee's 
recommendations. 

Recommendation No, 29-1 

The opportunity for a trial-type hearing afforded by this recom- 
mendation refers essentially to the kind of hearing required by § 7(c) 
of the Administrative Procedure Act which provides in relevant part 
as follows : 

Except as otherwise provided/ the proponent of a rule or order shaU have 
the burden of proof. Any oral or documentary evidence may be received, but 
every agency shaU as a matter of poUcy provide for the exclusion of irrelevant, 
immaterial, or duly repetitious evidence and no sanction shall be imposed or 
rule or order be issued except upon consideration of the whole record or such 
portions thereof as may be cited by any party and as supported by and in accord- 
ance with the reliable, probative, and substantial evidence. Every party shall 
have the right to present his case or defense by oral or documentary evidence, 
and to conduct such cross-examination as may be required for a full and true 
disclosure of the facts * * *. 

For the purposes of this recommendation, the Committee intends 
that debarment should be interpreted broadly to include every type or 
kind of agency action, however called and at whatever level of agency 
authority performed, which has the effect or result of excluding in- 
dividuals or firms from eligibility or consideration for government con- 
tracts or subcontracts or from participation in any federally assisted 
work or project for either fixed or indefinite periods of time. Thus, 
the recommended procedures of notice and opportunity for a trial-type 
hearing to decide material issues of fact should be applied not only to 
agency actions officially denominated debarment,^ but also to de facto 
debarments or debarment-type actions such as inclusion on agency or 
bureau "review lists" or "experience lists" of firms of questionable re- 
sponsibility,*^ and exclusions or removals from agency lists of per- 
sons eligible for agency contracts or subcontracts.^ Obviously, it is 
intended that every rejection of a bid or offer or denial of a contract 
be viewed as a debarment subject to these procedures, and paragraph ' 
(e) of Recommendation 29-1 so provides. What is sought to be 
reached by these procedures is every form of agency black-listing of 
proposed contractors or subcontractors. Contracting officers would 
continue to exercise judgment as heretofore in approving or denying 
individual contracts or subcontracts in conformity with published 
criteria for determining a contractor's responsibility,*^ subject to the 
provisions of Eecommendation 29-4. 

While several procurement agencies do not object to providing this 
opportunity for a trial-type hearing or say they would grant such a 

4* See notes 2, 6, 9, and 11, and related text supra. See also ASPR 1-604. 1, 1-605.1; 
PPR 1-1.603. 

^ See notes 22 and 23, and related text supra. 

*^ See note 24 and related text supra. 

*7 See ASPR Section I, Part 9 ; FPR § 1-1,310. 
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hearing on request (AEC, Agriculture, GSA, HEW, NASA, Navy, 
SBA), other contracting agencies assert there is no showing of need 
for this change. Professor Kenneth Gulp Davis has written: 

The true principle is that a party who has a sufficient interest or . right at 
stake in a determination of governmental action should be entitled to an opportu- 
nity to know and to meet, with the weapons of rebuttal evidence, cross-examina- 
tion, and argument, unfavorable evidence of adjudicative facts, except in the 
rare circumstance, when some other interest, such as national security, justifies 
an overriding of the interest in a fair hearing. (Davis, The Requirement of a 
rriaZ-r^/pe fi^earm^/, 70 Harv. L. Rev. 193, 199 ( 1956) . ) . 

This principle not only reflects current notions of administrative fair- 
ness, but is becoming judicially recognized to be among the require- 
ments of procedural due process. Thus, in Greene v. McElroy^, 360 
U.S. 474, 496 (1959), the Supreme Court had occasion to remind 
government officials that — 

Certain principles have remained relatively immutable in our jurisprudence. 
One of these is that where governmental action seriously injures an individual, 
and the reasonableness of the action depends on fact findings, the evidence used 
to. prove the Government's case must be disclosed to the individual so that he 
has an opportunity to show that it is untrue. While this is important, in the 
case of documentary evidence, it is even more important where the evidence 
consists of the testimony of individuals whose memory might be faulty, or who, \ 
in fact, might be perjurers or persons motivated by malice, vindictiveness, in- 
tolerance, prejudice, or, jealousy. We have formalized these protections in the 
requirements of confrontation and cross-examination. They have ancient 
roots * * *. . 

Apart from the serious doubts of the legality of contested debar- 
ments involving denials of a trial-type or due process hearing for 
adjudicating disputed material facts, it is the Committee's view that 
considerations of fair governmental administration require the em- 
ployment of procedures designed to minimize error and to protect 
the interests of both the individual and the government. The claim 
of additional but not undue administrative burden incident to pro- 
viding such a hearing or the belief that existing ex parte debarments 
are not arbitrary in result do not, in the Committee's view countervail 
the need for greater procedural fairness in debarment decisions in- 
herent in this recommendation. Indeed, the added administrative 
burden incident to providing trial-type hearings in contested cases 
would appear to be minimal since on a government-wide basis the 
number of contested debarments would not likely exceed 75 cases in 
the average year. See note 1 5^.^(2. 

Recommendation 29-1 provides for debarment decisions involving 
disputed material facts to be judicially made by an independent 
agency board or hearing examiner on the record of a trial-type hear- 
ing. In the Department of Defense, debarments by one military de- 
partment or by the Defense Supply Agency by their terms extend 
throughout the Department of Defense. Therefore, in such contested 
cases it would appear appropriate that the debarment function in the 
Department of Defense be assigned to a single agency or board, such 
as the Armed Services Board of Contract Appeals. The Army JAG 
and the Defense Supply Agency oppose a single independent. debar- 
ment board for the Department of Defense as detracting from the pro- 
curement responsibility of the military departments and agencies, 
and the Air Force comments that giving any such board responsibility 
for fixing the period of debarment, "would be completely unacceptable 
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since debarment is essentially a 'procurement management tool' and 
the period of debarment should properly be fixed by procurement 
officials." 

If the concept of opportunity for a trial-type hearing in contested 
debarment cases is accepted, it follows that the trier of fact should 
not be the proponent of the debarment order or subordinate to him. 
Wliile Recommendation 29-1 (a) in terms does not foreclose such an 
independent board or examiner in each of the military departments or 
agencies, the fact that debarment by any such agency is effective 
throughout the Department of Defense indicates the appropriateness 
of a single debarment board for the Department of Defense, such as 
the Armed Services Board of Contract Appeals. Moreover, the Com- 
mittee believes a single debarment board in the DexDartment of Defense 
would achieve greater uniformity of decision than would likely hap- 
pen with separate boards. And if the concept of a single board for 
the Department of Defense is persuasive, assigning debarment, adjudi- 
cations to the Armed Services Board of Contract Appeals which al- 
ready affords a trial -type hearing in contractual disputes also seems 
preferable to establishing a separate board. The comments of the 
Armed Services Board of Contract Appeals do not suggest unwilling- 
ness to take on this function. 

The Air Force objects to the hearing board of examiner's fixing the 
debarment period. In cases in which a trial-type hearing on disputed 
facts is had, the Air Force would apparently have the terms of the 
debarment order decided not by the hearing board or examiner but 
by the proponent of the debarment order. In this context, we think 
one who decides should hear. We doubt that fair or informed de- 
cisions would result from such a separation. Moreover, desirable 
uniformity of treatment of like cases would be diminished by this 
separation of function. The fallacy of the separation is exposed by 
viewing debarment primarily or solely/ as "a procurement manage- 
ment tool." In contested cases at least, we think the entire, debarment 
determination should be made by the trier of fact. . . , 

The Special Subcommittee of the American Bar Association has 
commented that Recommendation 29-1 (a) — .. ■' . , 

* * * seems to omit an important protection. It appears to provide an ad- 
versary hearing only "in the event there are disputed questions of fact relevant 
to the debarment issue." But there may often arise a situation in which the 
facts are not in dispute, as in the case of a civil judgment against a con- 
tractor, or an admission of past derelictions sufficient to support a debarment, and 
the contractor may be able to show that because of peculiar circumstances, 
change of management, etc., the admitted facts do not really militate against the 
contractor as present organized. What is needed here is. not an •'adversary 
hearing" in the sense of an impartial factfinding, but an opportunity to explain 
and to demonstrate present responsibility as a contractor. We believe that the 
recommendationss should be broadened in this respect. 

If the facts are in dispute, argument along the lines indicated could 
be appropriately presented to the hearing board. In the absence of 
a hearing, such argument would be made to the debarment official. 

Recommendation 29-1 in terms provides opportunity for a trial- 
type hearing only if there are material issues of fact relevant to the 
debarment issue. Thus, for example, in most debarments based on 
criminal convictions or civil fraud judgments there would not ordi- 
narily be remaininfif material issues of fact so that the debarment 
could proceed without a trial-type hearing. While decision of 
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whether there are such issues warranting a trial-type hearing would 
rest with the agency proposing debarment, it is contemplated that 
such decisions would not be made on narrow technicalities or reflect an 
inhosptiable view of what are disputed material facts. . In many agen- 
cies these decisions would undoubtedly be made by the impartial 
agency board or hearing examiner assigned the power of debarment 
decision in cases requiring trial-type hearings. In others, an appro- 
priate official of the agency with substantial experience would make the 
determination. 

One of the worst features of present debarment practices is the 
virtually automatic extension of debarment without advance notice 
and in some cases without any notice. Paragraph (b) of Recom- 
mendation 29-1 deals with this problem. That an extension is appro- 
priate cannot be assumed in every case. The facts or evidence sup- 
porting debarment may not extend beyond the first debarring agency. 
For example, a debarment from an agency's textile procurement con- 
tracts because of a history of defaulting contrac\:s should not neces- 
sarily extend to another agency's surplus disposal of textile products. 
And in ca^es of criminal conviction or civil judgment the recom- 
mended show-cause type procedure of paragraph (b) of Recommenda- 
tion 29-1 would provide opportunity to show that the facts have 
changed — for example, a reversal of a conviction or a sale of a busi- 
ness. There is no requirement that each agency must routinely ex- 
tend every debarment by another agency. With discretion to extend 
debarment, it seems obvious that a more informed discretion will at- 
tend adoption of this recommendation. It would not delay extension 
of debarment, as a few agencies have asserted, since the power of sus- 
pension in conformity with Recommendation 29-2 would be available. 

The American Bar Association Special Subcommittee further sug- 
gests that the burden of justification of extension of debarment should 
be on the government agency proposing the extension. Implicit in 
Recommendation 29-1 (b) is the requirement of Recommendation 29- 
1(c) for a notice of proposed debarment reciting grounds or reasons 
sufficient to support debarment. Since, in view of Copper Plumbing 
& Heating Co. v. Camphell, 290 F. 2d 368 (D.C. Cir. 1961), a debar- 
ment decision based on such notice would appear subject to judicial re- 
view, the government agency extending the debarment would in ef- 
fect have the burden of sustaining the reasonableness of this action. 
We think the show-cause type procedure recommended, together with 
the opportunity for judicial review, affords sufficient protection against 
arbitral^' administrative action. 

The Special Subcommittee of the American Bar Association com- 
ments as follows : 

Recommendation 29-l(b) troubles us, as does the entire problem it attempts 
to handle — that of the "falling domino" tactic of having the debarment or sus- 
pension applied automatically by other agencies, including some (such as the 
Federal Housing Administration and the Veterans' Adnainistration), which may 
have no direct contractual relationship with the contractor. For an example 
of how a contractor, erroneously placed on the Davis-Bacon "blacklist" by the 
Department of Labor and kept there a year and a half before he could have his 
name removed, was almost thrown into bankruptcy, not by actions of the De- 
partment of Labor or the contracting agency, but by automatic adoption of 
the debarment list by the FHA and VA, see the case history recited in "The 
Government Blacklist: Debarment and Suspension of Bidders on Government 
Contracts," by Gnatt and Panzer, 25 George Wash. Law Rev. 175 at 189-196 
^1957). In that case (an actual case in which one of us was counsel for the 
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contractor), the contractor had no particular interest in obtaining Government 
contracts, being committed largely to residential construction, and could easily 
have survived the effect of the debarment proimr, but was brought close to bank- 
ruptcy by the collateral effect of the debarment as adopted by the FHA and 
the VA. Recommendation 29-1 (b) does not in terms apply to agencies having 
no direct contractual relationship with the contractor, but its principle applies, 
and the phrase *and to federally assisted programs' or something similar should 
probably he included after the word' *subcontracting* in 2^1 (b) . 

The problem here is essentially a question of the reasonableness of 
the regulations of the Secretary of Labor, quoted in note 11 swpra^ 
which require automatic extension of debarment to a wide range of 
government contracts and contracts under federally assisted programs, 
mainly in the construction field, in the event of a finding of "aggra- 
vated or willful violation of the prevailing wage or overtime pay pro- 
visions" of some thirteen statutes applicable either to government 
contracting or federally assisted programs. The broad reach of these 
debarments is well illustrated by the comments of the Housing and 
Home Finance Agency, the enclosure to which indicates how the 
Public Housing Administration, in the administration of the low- 
rent housing program, not only bars the Local Housing Authority 
from awarding or approving any contract or subcontract with a person 
or firm foimd to have violated any of the prevailing wage or over- 
time statutes, but also requires PHA approval before award or ap- 
proval of any contract or subcontract with a person or firm "debarred 
administratively by Federal agencies under authority of the GSA 
Regulations which do not require extension to federally aided pro- 
grams." As pointed out in note 11 supra^ substantially this debarment 
authority has recently been sustained by the Court of Appeals in the 
District of Columbia in the Copper Plimibing <& Heating case. 
Whether, as a policy matter, the Secretary of Labor's regulation or the 
debarment regulations or practices of the Public ^Housing Admin- 
istration are reasonable is beyond the scope of the Committee's in- 
quiry, which is essentially a review of the fairness of the procedures 
by which debarment determinations are made. It is, of course, the 
intention of the Committee that Recommendation 29-1 (a) apply to 
any proposed debarment for violation of the Secretary of Labor's 
regulations. 

A number of agencies has questioned paragraph (d) of Recom- 
mendation 29-1 which applies the department principles of Recom- 
mendations 29-1 through 29-3 to agency exclusions or removals of 
persons from the lists of persons eligible for agency contracts or subcon- 
tracts where the exclusion or removal is based on an individual's or 
firm's lack of responsibility for government contracting: "It is not 
believed that the Staff Report recommends the radical departure from 
Government procurement practice of removing this responsibility 
from the contracting officer [authority to remove from bidders' mail- 
ing lists the names of firms found by the contracting officer not to be 
responsible contractors] and making it the subject of an adversary 
proceeding before the Armed Services Board of Contract Appeals" 
(Army JAG, VA objection to the same effect) ; "The requiring of an 
adversary proceeding prior to making such a determination of the 
company's qualifications [that a firm is not qualified to receive mili- 
tary clothing contracts] is clearly unrealistic" (Defense Supply 
Agency). 
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Recommendation 29-1 (d) is primarily based on practices of the 
Defense Supply Agency and the Department of Agriculture described 
in note 24 supra. Contrary to some agency interpretations, it is not 
intended to apply to questions of whether supplies or products meet 
technical specifications as are involved in the use of "qualified products 
lists.'' But the Committee intends Eecommendation 29-1 (d) to reach 
all exclusions or removals from agency or contracting officer lists of 
qualified or responsible contractors on grounds of lack of respon- 
sibility as a government contractor or subcontractor. This specifically 
"includes bidder's mailing lists, as exclusion or removal from such a list 
on this ground' is at least a form of attempted debarment. Obviously, 
removal from such a list because a firm is no longer interested in bid- 
ding is not subject to this recommendation. 

The Defense Supply Agency objection does not suggest any impair- 
ment of their Qualified Manufacturers List procedure described in 
note 24 swpra^ which the DSA comment states is designated "to exclude 
the fly-by-night clothing contractor by a determination of all elements 
of responsibility other than capacity and credit [over which the Small 
Business Administration may have jurisdiction] before bid opening," 
and we might agree that the "elimination of the Qualified Manufac- 
turers List could prove extremely deterimental to the interests of the 
Government." Rather, the purpose of the recommendation is to 
strengthen the Qualified Manufacturers List procedure by the assur- 
ance that fair procedures will attend the determination of which cloth- 
ing suppliers are "fly-by-night" and thus to be excluded from DSA 
con 1"r 1 ct^ 

RECOMMENDATION NO. 29-2 

A major problem in contractor debarment is the procedural unfair- 
ness of supspension of contractors from government business as prac- 
ticed openely or secretly by contracting agencies. As stated, suspen- 
sions are ordinarily based on suspected criminal conduct or other 
fraud related to a contractors responsibility for ,govemment work, 
are affected by summary procedures that do not include any prior 
notice or statement of reasons for the action taken, or opportunity to 
learn what those reasons are or to show that the alleged grounds are 
untrue, and continue in the average case for two or three years. 

While no one seriously attempts to justify suspensions that con- 
tinue for several years, it is strongly urged that administrative dis- 
closure of the Government's evidence for administrative debarment 
purposes would likely prejudice or defeat subsequent criminal or 
civil prosecution. In addition, it is said that for the Government to 
continue to contract with persons being prosecuted for criminal or 
civil fraud incident to their business dealings with the Government 
might be considered to be some evidence of their honesty and reliabil- 
ity, and thus tend to sap the Government's case of its vitality. Some 
government contracting agencies say that it is indefensible from their 
standpoint to continu e to award contracts to persons who have been 
indicted for fraud or other criminal conduct in their business dealings 
with the Government or as to whom there is reasonable evidence of 
business wrong doing. Also they say they are ill equipped admin- 
istratively to determine contested issues of fraud or other criminal 
conduct — that they lack the investigative resources and the subpoena 
power necessary to such an undertaking; and that since these issues 
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in most suspension cases will be litigated either in criminal or civil 
prosecutions, it would be a duplication of effort — ^and perhaps a cause 
of failure of both efforts — to have the issues in effect tried twice. 

The opposing arguments essentially dwell on the procedural un- 
fairness of supsension and the drastic, often fatal consequences. Par- 
ticularly urged is the unfairness of the practice of persumptiye 
imputation of alleged fraud of individuals to an entire firm and its 
affiliates. 

In evaluating these arguments, it is useful to consider the range of 
alternative courses of action. At one end, of course, would be the 
maintenance of the status quo. Its best argument is that suspension 
most fully protects the Government's interests against the possible 
harm of further contracts with dishonest persons pending the outcome 
of government criminal and civil litigation against them, and at the 
same time does not involve disclosure of information that might 
prejudice law enforcement. 

Another alternative would be to limit the period of suspension 
until the conclusion of the criminal proceedings; if prosecution were 
declined or resulted in acquittal, the suspension would be automatically 
removed, but if conviction were obtained the suspension would be 
converted to debarment unless the suspension period exceeded the 
maximum appropriate debarment period. From the Department of 
Justice's standpoint, this alternative would have the disadvantage of 
making more difficult the obtaining of a civil fraud judgment since the 
defendant could point to current eligibility for government contracts 
as evidence of his trustworthiness. From the business firm's point of 
view, the change would perhaps shorten the period of suspension but 
would not otherwise improve his opportunity to meet and refute the 
grounds upon which it rested. 

A third alternative would be to limit suspensions to a reasonable 
time, not exceeding one year, on the ground that this should be suffi- 
cient time to bring a case. The objections to this from the Govern- 
ment's side again center on the dangers of premature disclosure of 
evidence or of resumption of contracting. To the suspended firm or 
individual, this change, while still involving nondisclosure, would at 
least limit the harm which may be involved to a shorter, and known 
period. 

Apart from devices to reduce the period of suspension, a number 
of possibilities of procedural change incident to suspension practices 
also are evident. For example, upon or before suspension, the busi- 
ness firm or individual could be notified of the general nature of the 
charges without detailed disclosure of the Government's evidence and 
at the same time be afforded the opportunity to show cause why sus- 
pension should not take place. A related possibility is the case-by- 
case consultation with the Department of Justice on how much evi- 
dence in fact can be disclosed for purposes of suspension without prej- 
udicing the government litigation. Beyond this are varying degrees 
of procedural escalation until one reaches the alternative of no debar- 
ment or suspension without opportunity for adversary or trial-type 
hearing. 

But over and above the practical arguments are questions of gov- 
ernment authority, of procedural due process, and of the public inter- 
est. It is doubtful that a government contracting agency, without 
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explicit statutory power, has authority to suspend a firm or individual 
from further contracts for more than a reasonable time, except upon 
a determination, based on substantial evidence, of that firm or indi- 
vidual's lack of present responsibility as a government contractor.^^ 

The act of suspension does not require nor does it involve the making 
of this determination as a condition precedent.^^ At most, suspension 
is preceded by a decision to refer the matter to the Department of 
Justice for appropriate investigation and legal action.^° There is also 
serious doubt of the legality of suspension beyond a reasonable time for 
ascertaining an individual or firm's business honesty or integrity, un- 
accompanied by disclosure of reasons and opportunity to meet them, 
and unrelated to a determination of present responsibility. While 
Greene v. McElroy^ supra^ was decided on lack of authorization, the 
Constitutional overtones of the majority opinion quoted on page 282, 
above, and their apparent applicability to suspensions, suggest proce- 
dural due process deprivations in some of the Government's suspen- 
sion practices perhaps sufficient to question them, as in Greene, on 
authorization grounds.^^ Moreover, as a result of Copper Plumbing 
(& Heating Co, v. Camphell^^^ the door would now appear to be open 
to the judicial review of these actions as Perkins v. Luhens Steel ^^ can 
readily be distinguished.*** 

The public interest would also seem to require that the Government 
act fairly and openly in all its dealinofs with its citizens. Wild Bill 
Hickok's code in Abilene, Kansas, eloquently articulated by Presi- 
dent Eisenhower, ^^ would appear applicable to present suspension 
practices. In formulating Eecommendation 29-2 the Committee has 
endeavored to marry this fundamental code to the. practical pi^oblems 
of o'overnment administration. 

Recommendation 29-2 deals with the suspension problem in several 
significant ways: First, it would require all suspensions to be accom- 
panied by a notice of proposed debarment on stated grounds. Second- 
, ly, it would authorize as the only grounds for suspension either a 
criminal conviction or civil judgment affecting an individual's or 
firm's present responsibility as a government contractor or subcon- 
tractor, or the determination of the agency head or his designee of 
probable cause for belief that an individual or firm has committed 



'*«See Copper Plumbinq dc Heating Go. v. Campl>elh 290 F. 2d 368 (D.C, Cir. 1961) ; cf. 
Greene v. McElroy, 360 U.S. 474 (1959). See also ComptroUer General Decision B-139720 
of .Tan. 6, 1960. and May 25, 1961, set forth In App. A infra, 

« See ASPR 1-605.1, .2. ' 

WNPD 1-605 provides, in the case of Navy suspensions, that "Referral to the Depart- 
ment of Justice shall be a prerequslte to suspension." i 

«See also Bland v. Connally, 293 F. 2d 852 (D.C. Cir. 1961) ; Davis v. Stahr,.29S F. 
2d 860 (D.C. Cir. 1961). 

B2 290 F. 2d 368 (D.C. Cir. 1961). 

B3 310 U.S. 113 (1940). 

5* See Note, The Blacklisted Contractor and the Question of Standing To Sue, 56 NW.. 
U.L. Rev. 811 (19620, for a valuable discussion of this question In the light of the 
Copper PlumHng case. 

^ "I was raised In a little town of which most of you have never heard. But In the 
West It Is a famous place. It is called Abilene, Kansas. We had as our marshal for a 
long time a man named Wild Bill HIcbok. If you don't know anything about him, read 
your Westerns more. Now that town had a code, and I was raised as a boy to prize 
that code. 

"It was: meet anyone face to face with whom you disagree. You could not sneak up 
on him from behind, or do any damage to him, without suffering the penalty of an outraged 
citizenry. If you met him face to face and took the same risks he did, you could get away 
with almost anything, as long the bullet was In the front. 

"And today, although none of you has the great fortune, I. think, of being from Abilene, 
Kansas, you live after all by the same code. In your ideals and In the respect- you give 
to certain qualities. In this country, if someone dislikes you, or accuses you, he must 
come up in front. He can^not hide behind the shadow. He cannot assassinate you or your 
character from behind, without suffering the penalties an outraged citizenry will impose." 

Quoted in Rogge, ''The First and the Fifth/' 300 (1960). 
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fraud or engaged in other conduct showing a substantial lack of 
present responsibility as a government contractor or subcontractor. 
Such a determination would be appropriate, for example, when a con- 
tractor is criminally indicted or sued under the False Claims Act for 
fraud arising out of his government contracts, or when the contract- 
ing agency refers such a case to the Department of Justice for appro- 
priate prosecution. And, thirdly, Recommendation 29-2 would limit 
all suspensions to a reasonable time for which incremental 90 day 
suspensions with a maximum period of one-year would be the rule 
in all cases of suspension not based on alleged fraud or other wrong- 
doing involving referral to the Department of Justice for prosecution 
or on criminal or civil proceedings brought by the Government. 

A suspension based on a federal criminal indictment, criminal trial 
or civil prosecution involving alleged fraud or other conduct showing 
a present lack of honesty for government contracting could continue 
for the duration of any trial in a federal court of the issues raised by 
the suspension and notice of proposed debarment and for 120 days 
thereafter, during which period any debarment action would be com- 
pleted. In addition, one-year suspensions would be authorized for 
purposes of affording the FBI and the Department of Justice a rea- 
sonable time to determine whether the agency asserted grounds of 
fraud or other dishonest conduct are adequate for criminal or civil 
prosecution. If no criminal or civil prosecution were commenced 
within the 12 month period, the suspension would terminate ; and if 
debarment were pressed, the individual or firm would be entitled to 
confront the Government's evidence on any material issue of fact un- 
less the Attorney General or his designee were to determine and notify 
the agency head that disclosure of the Government's evidence of 
fraud or dishonesty for purposes of administrative debarment would 
be substantially harmful to the Government's law enforcement activi- 
ties or to the successful criminal or civil prosecution of the individual 
or firm. Upon such a determination, notice of which would be fur- 
nished to the individual or firm concerned, the suspension could con- 
tinue for not more than an additional six months or a total of 18 
months from the notice of suspension and proposed debarment. 
Again, if no criminal or civil case was begun during this additional 
period, the suspension would terminate and any debarment would be 
subject to disclosure of the Government's evidence. If a criminal or 
civil prosecution were instituted within the 12- or 18-month periods, 
the suspension would continue for the duration of any trial in a federal 
court, as indicated above. When a suspension (or the reimposition of 
a suspension) is based on an indictment or suit, provision is made for 
the termination without determination of any trial-type administra- 
tive hearing previously begun involving the same issues as in the ju- 
dicial trial. The Committee concurs in the view of the Department of 
Justice that the judicial proceedings should take precedence in this 
situation.:^^ 



^ The courts have recognized that decisions of contracting officers or boards of contract 
appeals under standard "disputes" clauses cannot determine Issues of fraud adversely to 
the Government so as to bar prosecution under the False Claims Act. See International 
Potato Corp. v. United States, 161 F. Supp. 602, 605 (Ct. CI. 1900) ; United States v. 
Williams, 162 F. Supp. 903, 904-905 (W.D. Ala. 1957) ; United States v. National Whole- 
ftalers, 236 F. 2d 944, 950 (9th Cir. 1956) ; United States v. United States Cartridge Co., 
78 F. Supp, 81, 83-84 (E.D. Mo. 1948). See also Appeal of Harry Lev, ASBCA No. 
2869, 61-2 BCA Par. 3118 (1961) in which the Board , dismissed an appeal pending 
determlnaition of a False Claims Act counterclaim In the Court of Claims pertinent to the 
issues raised by the appeal. 
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Finally, all suspensions based on other grounds, for example a 
criminal conviction or civil judgment, would be limited to 90 days, 
with power at the agency head level to extend for additional 90 day 
periods for good cause found, but not to exceed one year. 

With regard to an earlier draft of Eecommendation 29-2, the Spe- 
cial Subcommittee of the American Bar Association has commented 
as follows: 

We acknowledge the need for the Government to protect itself on an emergency 
basis from dealing with contractors who may be fraudulent, presently irre- 
sponsible, etc., as set forth in the Recommendation 29-2 of the Staff Report. We 
believe, however, that Recommendation 29-2 (ii), dealing with "probable cause 
for belief" that a contractor should be debarred, does not go far enough to pro- 
tect the contractor. That recommendation attempts to confine temporary sus- 
pensio;n of a contractor to 90-day periods, not to exceed an overall maximum of 
one year, and states that after the first 9(>-day suspension any new 90-day sus- 
pension must be authorized in writing by an oflBcer of the level of Assistant Secre- 
tary, stating reasons. But this apparently permits the first 90-day suspension to 
be made by any employee of lesser rank, and possibly without any written state- 
ment of reasons, and with this we disagree. We would not want a Federal 
agency to suspend a contractor, based upon ^*probable cause," without notice 
and hearing, even for 90 days by the action of an ofl^cial of lower rank 
than an Assistant Secretary or the equivalent. As one of us knows from first- 
hand knowledge of the subcontractor involved in the Copper Plumbing d Heat- 
ing case, 70 percent of whose business was with the Government (including fed- 
erally assisted construction work) , such action can lead to actual bankruptcy 
within a year or so. We believe the Government should have emergency power 
to .protect itself while promptly and seriously seeking the facts, but since this 
kind of determination lies almost entirely in the judgment of one man, we think 
tiat man should always be of Presidential-appointment rank, and certainly his 
reasons should be clearly stated i,n writing and served on the contractor. 

Recommendation 29-2 recognizes that most suspensions are based on 
pending or impending criminal or civil prosecution for fraud. 
Whether thei-e is probable cause for belief of fraud to support a 
suspension would be essentially a legal determination, and we would 
prefer it he made by a cornpetent government lawyer without regard 
to, whether he ranks at the level of an Assistant Secretary. The present 
wording, of Recommendation 29-2 gives the agency head discretion to 
make this choice, and we presume the power to suspend on these 
grounds will be delegated to competent, fair-minded persons at high 
levels who will assume personal accountability for their suspension 
decisions, . 

Recommendation 29-2 authorizes temporary suspension pending 
debarment in "cases of criminal conviction or civil judgment; affecting 
an individual or firm's present responsibility as a government con- 
tractor or subcontractor." Some agencies suggest that this is im- 
necessary since debarment would follow promptly. We doubt de- 
barment would follow promptly in all cases. For notwithstanding a 
court decision, it seems probable that some notices of proposed debar- 
ment will be contested on issues such as imputation of fraud, evidence 
of present responsibility notwithstanding prior conviction, the extent 
of business affiliation, and the like. To deny the contracting agency 
the power of suspension while these issues are being investigated and 
determined, in some cases by a trial-type hearing, would appear 
unwise. : 

While a fraud-type case is being investigated or prosecuted by the 
Department of Justice, the Committee recognizes that the Govern- 
ment contracting agencies are ordinarily not in a position adminis- 



to 
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tratively to adjudicate that issue for debarment purposes by means 
of a trial-type hearing. But this is not to say that suspensions may 
continue indefinitely or beyond a reasonable time pending investi- 
gation and decision by the Department of Justice whether or not to 
prosecute. As the Seventh Circuit Court of Appeals has pointed out 
in regard, to the effect of such a suspension oh the Government's con- 
tractual duty to settle and pay a termination claim, "There is no prin- 
ciple of law of which we are aware which authorizes a government 
agency or any other to impale a person upon ,a suspicion and leave 
him dangling in midair for ten years, without charge and without 
trial." ^^ We believe that 12 months in the usual fraud-type case, or 
18 months upon a special finding by the Attorney General or his desig- 
nee, is the maximum period compatible with fundamental fairness in 
which the Government reasonably may suspend an individual or firm 
from Government contracting for purposes of investigation and bring- 
ing criminal or civil prosecution, or both. 

From the Government's standpoint, Eecommendation 29-2 pri- 
marily concerns the Department of Justice. The Committee has 
formulated this recommendation after detailed discussions with offi-, 
cials of that Department, and has been informed by that Department 
of its willingness to cooperate in the implementation of Recommenda- 
tion, 29-2 as presently worded. See Appendix C infra. 

So drawn, the Committee believes Recommendation 29-2 would 
provide reasonable procedural safeguards against arbitrary or un- 
limited suspensions, and would also permit the Government a realistic 
but: reasonable time to deny contracts to persons charged with serious 
misconduct without disclosure of Government evidence that would 
harm subsequent criminal or civil prosecution for that misconduct. 
Adoption of this recommendation should substantially correct the 
evils of existing suspension practices. 

RECOMMENDATION NO. 29-3 

The purpose of this recoramendation, together with Recommenda- 
tion 29-1, is to discontinue all forms of summary exclusion from 
government contracting and participation in federally assisted work 
or project taken without opportunity for a trial-type hearing to 
adjudicate material issues of fact, and, subject to Recommendation 
29^ discussed below, to permit summary suspensions only in ac- 
cordance with the procedures of Recommendation 29-2, Recommen- 
dation 29-3 if carried out, together with Recommendation 29ML, 
should effectively curtail de facto and secret agency debarments of 
the type described in notes 22 and 23 supra and related text. 

RECOMMENDATION NO. 29-4 

The procedural safeguards of Recommendations 29-1 through 29-3 
will not of themselves prevent secret or de facto debarment or black- 
listing. To close this gap, it is arguably necessary to provide a 
show-cause procedure as a condition precedent to denial of any con- 
tract solely or primarily on business responsibility grounds to any 
person not dd)arred under the procedures of Recommendation 29-1. 

^ United States v. Erie Basin Metal Products, 24.^ F. 2d 809, 817 (7th Clr. 1957). 
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However, in Government procurement contracting there are other 
safeguards sufficient to obviate a change of this sweep. The Small 
Business Administration has procedures to protect the arbitrary con- 
tract rejection of small-business firms on grounds of capacity and 
credit; ^^ and rejection on the ground of delinquency in delivery or 
unsatisfactory performance is either subject to challenge under the 
"Disputes" clause of the related contract or to satisfactory resolution 
by informal discussions. 

But agency or contracting officer doubts of a firm's honesty or in- 
tegrity are in a different category. Moreover, this is the most com- 
mon reason for secret debarment or blacklisting, and with the cur- 
tailment of the suspension practice contemplated by Recommendations 
29-2 and 29-3, additional safeguards appear necessary. Recommen- 
dation 29-4 provides a show-cause type procedure which has the 
advantage of not interfering with contractmg operations and at the 
same time affording reasonable prior explanation of the bases of 
the Government's doubts. A duty to explain doubts of business 
honesty or integrity before denial of contracts on this ground should 
deter arbitrary action and permit reasonable opportunity to bidders, 
prior to contract award, to show why the doubts are unfounded. In 
practice, Recommendation 29^ would tend to channel into the de- 
barment arena of Recommendations 29-1 and 29-2 where they belong. 

Some agencies object to Recommendation 29-4 in the belief that it 
would delay procurement. It is important to note that the recom- 
mendation does not require any form of adversary hearing prior to 
individual bid rejection on the ground of the bidder's lack of trust- 
worthiness. It does require the contracting officer to decide that 
(][uestion in good faith and with judgment that is as informed as the 
time within which contract award must be made will permit. When 
contracts must be awarded is for the agency to decide. 

So viewed, the Committee is of the opinion that the recommendation 
would not cause undue or harmful delay in Government contracting 
and would provide a needed restraint on secret blacklisting. 

Recommendation No. 29-5 

This recommendation provides for agency rules of practice and 
procedure in debarment-type cases, which rules should be published, 
should be uniform to the extent practicable, and should provide for 
fair and speedy decisions. The Committee has received no objection 
toit. 

The Committee intends that the burden of proof and other tech- 
nicalities of a trial-type hearing would be dealt with by agency rules. 
We think such rules should provide that the Government in a trial - 
type debarment hearing has the burden of proof in the sense of coming 
forward with a prima facie case.^^ 

Recommendation No. 29-6 

: This recommendation provides the decisions to debar be made in 
writing, s^tiprth findings, conclusions and reasons, and be furnished 

^5ee § 8(.b')(.7) of the Small Business Act 72 Stat. 391 (1958), 15 U.S.C. § 637(b)(7) : 
ASPR .14705.6: (Ndv. '15, 1961)... The; procedures are discussed, in "Navy Contract Law". 
§ 2.39 A (Supp. 1961). See also Rumizen, Bidders' ResponaiMlity and Certificates of Com- 
petency^The Role ot the Comptroller General, 20 Fed. B. J. 389 (I960). 

^ Bee' AH^'tdriiey GeheiraVs ' Manual on the Administrative Procedure' Act 75 (1947) on 
discussion of § 7(c). 
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to the debarred individual or firm. It further provides for the pub- 
lication or public availability of such decisions m cases of debarment 
following a trial-type hearing except for good cause found by the 
agency head or his designee in accordance with published rule. The 
Committee believes adoption of this recommendation will aid case- 
by-case growth of administrative law and policy in this field. 

Reeommendation No. 29-7 

This recommendation calls for the grounds and scope of debarment 
to be set forth in published agency regulations which should be uni- 
form to the extent practicable. The matters covered by paragraph 
(b) of the recommendation are particularly in need of such regulation 
since agency practices vary considerably. A number of agency com- 
ments have noted difficulties in drafting the regulations contemplated 
by Recommendation 7(b), particularly standards for debarment of 
business affiliates of debarred individuals and firms and for imputing 
fraud, and argue that these matters are better left to the case-by-case 
approach. The Committee agrees that it cannot all be left to regu- 
lation and therefore has revised the recommendation to provide that 
the subject matter of 7(b) be covered by regulations to the extent 
feasible. Recognition of the validity of the case-by-case approach to 
some of the problems underscores the need for public availability of 
debarment decisions, at least in contested cases, if there is to be orderly 
development and consistent application of law and policy in this field. 
These considerations have also lead the Committee to adopt Recom- 
mendation 29-6, discussed above. 

The curtailment of the suspension power by Recommendations 29-2 
and 29-3 necessitates the provision of a ground for debarment based 
on substantial evidence of fraud or other conduct indicating a serious 
and present lack of business integrity or business honesty. Such is 
one of the purposes of Recommendation 29-7 (c). The test of sub- 
stantial evidence of fraud would be developed administratively on a 
case-by-case basis that would not involve application of the standards 
of proof necessary to criminal • conviction ; nor would it otherwise 
be circumscribed by the technical rules of evidence. It is intended 
that the evidence merely establish that the cheating or wrong doing 
has taken place without regard to criminal intention. For example, 
if it can be established by substantial evidence that a contractor or 
subcontractor did offer to pay money to a government inspector in 
return for the latter's acceptance of non-conforming goods, that show- 
ing would be sufficient to warrant debarment on this ground without 
showing criminal intention or establishing the fact of such an offer 
beyond a reasonable doubt. For in cases in which criminal or civil 
prosecution for fraud is unsucessful, it does not' necessarily follow 
that the individual or firm in question has requisite integrity for gov- 
ernment contracting and should not be debarred. To aid in making 
these determinations Recommendation 29-7 (c) further provides tha^ 
"substantial evidence may include a criminal or civil judgment or 
any findings' of fact therein relating materially to the grounds of 
debarment." \ ' . 

Recommendation No. 29-8 

- This recommendation provides that^ except as provided by statute 
or executive order, debarments should be for a reasonable, definitely 

20-101—63 20 
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stated period of time commensurate with the seriousness of the cause 
therefor, but not to exceed three years ; and that debarments should 
be removed upon a showing of current responsibility. 

The Army Judge Advocate General, the Air Force, and the Defense 
Supply Agency state no showing is made to warrant reduction of the 
maximum debarment period from the five years now authorized by 
Defense Department regulations to the three years recommended. 
DSA comments that if the recommendation were adopted — 

a firm would become eUgible to contract with the government solely by virtue 
of the lapse of time even though it has made no effort to improve its internal 
controls, remove irresponsible officials, or otherwise demonstrate a desire to 
perform its contractual obligations properly and honestly. In appropriate cases 
indefinite debarment, coupled with the requirement that the debarment be re- 
considered periodically, would be more effective in protecting the public interest 
and at the same time afford ample protection of individual rights. 

The reason for the change from five to three years- is that this is tlie 
maximum period imposed by Congress in the statutory debarments 
for violations of the Buy- American, Davis-Bacon, and Walsh-Healey 
Acts (see notes 6 and 7 supra) ^ is the period fixed by the Department 
of Labor for "aggravated or willf ull violation of the prevailing wage 
or overtime pay provisions" of the statutes referred to in note 11 supra^ 
is the maximum period of administrative debarment permitted by 
the regulations of the General Service Administration (see GSPR 
§ 5-1.605 (b)), and is within the maximum debarment period imposed 
by most contracting agencies except the Defense Department. tJnder 
these circumstances the burden of justification would appear to rest 
with the proponents of the five-year period, and we doubt that justifica- 
tion exists mindful as we are of the severity of the debarment sanction. 
The five-year period is used primarily in cases of criminal conviction, 
often without regard to the length of the prison term (see note d7 supra 
and related text) and at times appear to be motivated by punitive 
considerations. 

The DSA case for indefinite debarment has been considered and 
rejected by the framers of the Defense Department regulations. In 
our view, established criminal conduct does not warrant an indefinite 
presumption of nonresponsibility for government contracting. It is 
doubtful that there is statutory authority for such a virtually perma- 
nent debarment based solely on conduct not reasonably recent, and in 
any event our notions of fairness as well as the public interest in 
maximum competition for government contracts support the idea of 
a second chance after a reasonable debarment period. The Committee 
is not persuaded that this period should exceed three years. 

Some agencies have expressed concern that the recommendation for 
removal of debarment within the debarment peribd upon a showing of 
current responsibility may lead to undue administrative burden in 
dealing with unsubstantial claims. 

A debarment is essentially a presumption or forecast of continuing 
nonresponsibility as a government contractor based on past miscon- 
duct. If new facts develop which show the original judgment was 
incorrect when made or is without continuing validity, there is prob- 
ably no authority to continue the debarment as the Comptroller Gen- 
eral decisions reproduced in Appendix A of the Eeport make clear. 

It is contemplated by the Committee that agency reflations in 
furtherance of this recommendation would establish criteria under 
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which debarments would be reexamined or reconsidered for good cause 
shown. The elements of good cause would include such matters as 
newly discovered material evidence, reversal of conviction, bona fide 
change of ownership or management, and the like. Reasonable time 
controls on the frequency of petitions may be appropriate, and reason- 
able discretion should be provided for the denial of petitions for re- 
consideration. If a petition alleges facts that prima facie support 
removal of the debarment, but the facts are controverted, there should 
be opportunity for a trial-type hearing. In cases in which the original 
debarment was imposed following a trial-type hearing, it would ap- 
pear appropriate to lodge the power of decision on the petition for 
reconsideration in the hearing board or examiner that decided the 
debarment. 

Recommendation No. 29-9 

This reconamendation urges Congressional amendment of the Buy 
American and Davis-Bacon Acts to remove the absolute debarment 
penalties of these statutes and to authorize administrative discretion in 
imposing these statutory debarments with regard to the scope and 
period of debarment in conformity with the principles of Recom- 
mendation 29-8. Congress had conferred such discretion on the 
Secretary of Labor with regard to debarments under the Walsh- 
Healey Act, and the Committee believes the same considerations sup- 
port amendment of the Buy American and Davis-Bacon Acts. The 
Committee has received no objection to this recommendation. 
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APPENDIX A 

Comptroller General of the United States, 

Washington^ January ff, 1960. 
B-139720. 

The Honorable the Secretary of Labor. 

Dear Mr. Secretary: Careful consideration has been given to the 
views expressed by the Acting Solicitor of Labor in letter of Novem- 
ber 23, 1959, and an attached memorandum of law, concerning the 
propriety of a three year debarment of the Copper Plumbing & Heat- 
ing Company and its responsible officers, Messrs. Eoy C. Allen and 
Robert E. Giles, for violations of the overtime provisions of the Eight 
HourLaw,40U.S.C.324. 

The debarment was imposed pursuant to section 5.6(b) of Depart- 
ment of Labor Regulations, part 5, Subtitle A, 29 Code of Federal 
Regulations, and became effective when, as a cooperative measure, 
we included their names on a listing of ineligibles published June 1, 
1959. The firm, in a brief filed by its attorneys, dated September 30, 
1959, protested the action. It was asserted that the authority con- 
ferred upon the Secretary of Labor by Reorganization Plan No. 14 
of 1950, 64 Stat. 1267, was unlawfully exceeded because provisions of 
the regulation in effect legislated a penalty for violation of the Eight 
Hour Law whereas the Reorganization Plan authorized the Secretary 
only to coordinate the enforcement measures of contracting agencies 
with respect thereto. The debarment also was alleged to be an unlaw- 
ful restraint upon positive guarantees of law provided under the 
competitive procurement system and an additional punishment to that 
provided for by the Bight Hour laws of such severity that it would 
force the firm out of business and into bankruptcy. 

As stated in 37 Comp. Gen. 544 (1958), the General Accounting 
Office has always been deeply concerned with conditions which operate 
as restrictions upon the competitive procurement system. The ap- 
plicable procurement statutes (section 3709. Revised Statutes, 41 
U.S.C. 5; 10 U.S.C. 2305 (b) and 41 U.S.C. 253 (b)) require, either 
expressly or impliedly, that competition be obtained among all quali- 
fied and interested bidders and that award be made to the responsible 
bidder whose bid conforms to the invitation specifications and will be 
made advantageous to the Government. At the same time, it has 
been recognized that there may be instances in which a lack of re- 
sponsibility is so evident that a particular bidder properly can be 
placed in a status of ineligibility (variously denominated suspension, 
debarment, blacklisting, etc.) and denied awards over a reasonable 
period of time until objectionable conditions have been corrected or 
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overcome. The use in this manner of administrative procurement 
controls to eliminate bids by incapable or irresponsible persons, even 
though restrictive of competition to that extent, is not inconsistent with 
the functioning or objectives of the competitive procurement system. 
SeeSchlensinfferY, Gates^ 249 F. 2d 111. 

Where the status of ineligibility to compete for and receive awards 
of Government contracts is authorized or directed by statute (Davis- 
Bacon Act, 40 U.S.C. 276a; Walsh-Healey Act, 41 U.S.C. 35; Buy 
American Act, 41 U.S.C. 10c ; and section 512 of the National Housing 
Act, 12 U.S.C. 1731a) , it is employed in a retaliatory sense independ- 
ently of current responsibility to perform. Where imposed adminis- 
tratively without specific statutory authority, unless employment of 
the sanction is restricted to measure current irresponsibility, it like- 
wise is employed in a retaliatory sense. That is to say, if the in- 
eligibility invoked as a result of administrative discretion exceeds a 
reasonable delineation of presumptive irresponsibility, it operates 
punitively ; and, to the extent that it is not coextensive with irresponsi- 
bility, the Government is denied benefits of competition contemplated 
by the procurement statutes, and bidders may be deprived of sub- 
stantial rights and interests, in excess of the requirements and beyond 
the scope of reasonable regulatory needs. 

It is true, of course, that the competitive procurement statutes were 
enacted for the protection of the Government, and not for sellers, 
upon whom they ordinarily confer no enforceable rights. Perkins v. 
Lukens Steel Company^ 310 U.S. 113 (1940) . However, the fact that 
the Government, like private individuals and businesses, enjoys an 
adequate range of discretion in selecting those with whom it wishes 
to deal, and is protected fi'om liability in exercising such discretion, 
does not mean that contracting agencies are empowered to exclude 
bidders from competition for its business. A conclusion reached by 
the Attorney General's Committee on Administrative Procedure in 
1939 (mimeographed monograph), that "the penalty of black-listing 
is so severe that its imposition may destroy a goin^ business," appears 
to be even more valid under present day conditions. As such, the 
power of debarment is tantamount to one of life or death over a busi- 
ness, and, when administrative debarment is employed for its deterrent 
or retaliatory value alone, it is seriously questionable that no more is 
entailed than deprivation of a benefit or privilege, within the bonds 
of "due process", without redressable injury to personal or property 
rights. However, whether or not liability is incurred in refusing to 
deal with a responsible bidder, it is certain that the statutory direc- 
tions requiring competition are binding upon and must be observed by 
contractmg a;gencies. The discretion properly exercisable by them 
is not absolute. 

It is recognized, likewise, that the term "responsibility" means some- 
thing broader than pecuniary ability; it includes, also "judgement, 
skill, ability, capacity and integrity." O'^Brien v. Carney. 6F. Supp. 
761 (1934). Contentions that debarment is not misused and should 
be viewed as remedial, rather than punitive, when employed to ensure 
that the procurement dollar is wisely spent, usually are predicated upon 
considerations of "integrity" or business ethics. From this viewpoint, 
after a bidder has been convicted, or even accused, of wrong doing, 
whether or not the offense be related to the specific work to be pro- 
cured, its general integrity is said to have been impaired and its fit- 
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ness to do business as a -Fed'eral contractor is said to be questionable. 
However, the evaluation of integrity and business ethics in determining 
responsibility is undeniably difficult. These elements are not only 
relative in nature but their measurement is complicated, additionally, 
by the necessity of estimating the extension, if any, of particular con- 
duct into and through a future period of performance. For these 
reasons, the formulation of precise rules defining limits within which 
discretion to debar properly may be exercised in the general "integrity" 
area does not appear to be feasible. The observation may be made, 
how^ever, in the light of factors so far considred in our decisions, that a 
lack of integrity such as would justify a determination of irresponsi- 
bility and the imposition of debarment should be predicated upon a 
reasonable expectation, evidenced by something more than an accusa- 
tion, an unrelated offense, or an offense remote in time, that an 
impairment of responsibility exists which will interfere with current 
satisfactory performance of a Government contract. 

The broad purpose of competitive procurement is to secure for the 
Government the benefits which flow from free competition, and it 
long has been recognized that a high regard for the rights of all 
individuals desiring to compete is essential to maintenance of condi- 
tions which foster free competition. In Heyer Products Company v. 
United States^ 140 F. Supp. 490 (1956), the court pointed out that 
"Among these rights is the right to have his bid honestly considered." 
See, also, United States v. Brookridge Farm^ 111 F. 2d 461, and Purcell 
Envelope Company v. United States^ 249 U.S. 313, 318, in which 
it was observed that "the Government is given the benefit of the 
competition of the market and each bidder is given the chance for a 
bargain." Thus, in 18 Comp. Gen. 117 (1938), we stated that "* * * 
every citizen qualified to bid for Government business is entitled to 
certain considerations under the statute (3709 Revised Statutes) which 
may not legally be disregarded or ignored." We have insisted, ac- 
cordingly, that invitations to bid be sufficiently definite to permit 
competition on equal terms (36 Oomp. Gen. 380) ; that invitations 
cover actual needs and be free from restrictive requirements which 
limit competition unnecessarily (18 Comp. Gen. 117) ; and that pro- 
tection of bidders' interests prevents allowing them to vary the terms 
of offers after bids are opened, even if to the advantage of the Gov- 
ernment, since "The strict maintenance of the rules designed to secure 
competitive bidding is infinitely more in the public interest than ob- 
taining an apparent pecuniary advantage in a particular case" (34 
Gomp. Gen. 180). Although every effort is made to cooperate with 
contracting agencies in recognition of the fact that specialized ad- 
ministrative needs require exercise of a broad discretion in establish- 
ing the qualifications of bidders, all protests are carefully considered 
here to see that competitors receive treatment in accordance with 
fundamental standards of fair play, without which the Government 
could not expect to obtain the full benefit of competition under ap- 
plicable procurement laws. There have been no material deviations 
from this traditional position. 

The General Accounting Office consistently has taken the position, 
therefore, that contracting agencies are required to observe certain 
safeguards and limitations in the use of nonstatutory debarments. 
As early as 1928 (7 Comp. Gen. 547) it was determined that a period 
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of debarment must not be unreasonable, and in 1934 (14 Comp. Gen. 
313) it was held that a period of more than one year was not reason- 
able under the circumstances of a particular case, where drugs had 
been furnished in impure form on two occasions. General condi- 
tions under which administrative debarments are proper, represent- 
ing largely a collection of circumstances in which we have concurred 
in debarment actions, are discussed in subpart 1-16 of Federal Pro- 
curement Eegulatio'ns (General Service Administration) and subpart 
1-600 of the Armed Services Procurement Regulation. 

In this connection, the language employed in subpart 1-1.605 (b) 
(5) of FPR, which states that "The debarment shall be for a reason- 
able definitely stated period of time commensurate with the seriousness 
of the offense," or in subpart 1-604.2 of ASPR, which states that the 
reasonable period of time shall be "commensurate with the seriousness 
of the cause therefore," should not be misconstrued. The references 
to a period of time "commensurate with the seriousness" of the offense 
are not understood to approve a period of ineligibility tailored to 
fit an offense as a punishment. Rather, it is the sense of our decisions 
that the seriousness of an offense furnishes only an indication of the 
degree and probable duration of irresponsibility demonstrated. This 
is expressly noticed in subpart 1^604 of ASPR, which states : Placing 
the name of an individual or firm on the consolidated list will be for 
the purpose of protecting the interest of the Government and not, for 
funishment,'^'^ . [Emphasis added.] 

Section 5.6(b) of the Regulations, 29 C.F.R., subtitle A, provides in 
pertinent part that— . 

Whenever any eontractor or subcontractor is found by the Secretary of Labor 
or the Agency Head to be In aggravated or wilful violation of the prevailing 
wage or overtime pay provisions of any of the Applicable statutes * * * such 
contractor or subcontractor * * ♦ shall be ineligible for a period of three 
years * * *. 

The authority relied upon for this provision, as shown in section 5.1 
of the Regulations, was Reorganization Plan No. 14 of 1950, 64 Stat. 
1267, issued pursuant to the Reorganization Act of 1949, 5 U.S.C. 
133z-15. By the Plan the Secretary of Labor was directed "to, pre- 
scribe appropriate standards, regulations, and procedures" to assure 
"coordination of administration and consistency of enforcement of 
the labor standards provisions" of certain statutes^ including the Eight 
Hour Laws. However, section 5(a)(4). of the Reorganization Act 
stipulated that no reorganization plan could have the effect of "au- 
'thorizing any agency to exercise any. function. which is not expressly 
authorized by law at the time the plan is transmitted to the Congress." 
(It will be noted, also, that section 7 exempted the General Accounting 
Office from the agencies whose functions might be affected and, conse- 
quently, prevented any revision of the functions exercised by it.) 
Thus, the employment of debarment as a punishment (a function 
consistenlv held to be unauthorized and improper) appears to be the 
exercise of a function "not expressly authorized by law" and as such 
to be outside the authority conferred by the terms of Plan 14. If so, 
it follows that the provisions of section 5.6(b) are untenable to the 
exfeut that they may be interpreted or applied to permit debarment 
without regard to current responsiblity to perform. 

Moreover, it would appear that express provisions of the Eight 
Hour Laws establishing both civil and criminal penalties for viola- 
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tioiis negative and possibility that the Congress left the scope of their 
administration open to the use of additional punishment in the dis- 
cretion of enforcement agencies. As pointed out by the Supreme 
Court of the United States in Oommissioner v. Acker^ No. 13, decided 
November 16, 1959, 4 L. ed. 2d 127 : 

The law is settled that "penal statutes are to be strictly construed," Federal 
Communications Com. v. American Broadcasting Co.j 347 U-S. 284, 296, 98 L. 
ed. 699, 709, 74 S. Ct. 593, and that one "is not to be subjected to a penalty 
unless the words of the statute plainly impose it," Keppel v. Tiffin Sav. Bank, 
197 U.S. 356, 362, 49 L. ed. 790, 792, 25 S. Ct. 443. See, e.g., Tiffany v. National 
Bank of Missouri (US) 18 Wall 409, 410, 21 L. ed. 862, 863; Elliott v. Eastern 
Pennsylvania R. Co., 99 U.S. 573, 25 L. ed. 292, 293. 

In this case there was considered a regulation promulgated under 
the Internal Revenue Code of 1939 which, in effect, added a penalty 
to a taxing statute, and the Court held that — 

* * ♦ to uphold this addition to the tax would be to hold that it may be 
imposed by regulation, which, of course, the law does not permit. United 
States V. Calamaro, 354, U.S. 351, 359, 1 L. ed. 2d 1394, 1399, 77 S. Ct. 1138; 
Koshland v. Helvering, 298 U.S. 441, 446, 447, 80 L. ed. 1268, 1273, 56 S. Ct. 
767, 105 ALR 756 ; Manhattan General Equipment Co. v. Commissioner, 297 
U.S. 129, 134, 80 L. ed. 528, 531, 56 S. Ct. 397. 

In line with our position we have advised the Congress, when 
reporting on bills to amend the Eight Hour Laws (B-123085, B-3368, 
April 20, 1959), that: 

[Debarments ordered under regulations of the Secretary of Labor pursuant 
to Reorganization Plan 14 remove the individuals concerned from eligibility 
to compete for contracts for periods of three years and so operate, without: 
express statutory authority, both as punishments and as restrictions upon the 
competitive procurement system. * * * If debarment is desirable other than 
as a temporary disqualification (to be removed upon a showing of responsibil- 
ity to perform satisfactorily in the future) we believe that the Congress should 
expressly so provide. 

The irregularities or violations by the Copper Plumbing & Heating 
Co. occurred during a period extending from March to June 1957. 
No additional irregularities have been reported for periods preceding 
or following. The debarment was published and became effective 
June 1, 1969, and provided for ineligibility until June 1, 1962, 
Assuming that some administrative determination of irresponsibility 
and ineligibility was warranted at the time because of demonstrated 
irregularities in the observance of labor standards during 1957, serious 
doubt exists that the imposition of ineligibility in 1959, following 
nearly two years of apparently satisfactory performance of such con- 
ditions in other contracts (it is reported that the firm had work 
either under bid or contract valued in excess of $5,000,000 at the time 
of debarment) , can be justified on the basis of current irresponsibility. 
Moreover, under the circumstances, the debarment of three years 
from 1959 to 1962 does not appear to be a disqualification predicated 
upon irresponsibility to perform satisfactorily during such period, 
but a disqualification imposed as a punishment. 

While we have sustained the debarment action in the Copper Plumb- 
ing <& Heating Company case (a copy of decision to the firm's at- 
torney is attached for your information), we feel that all future 
requests for debarment listings under section 5.6 of the Regulation 
should be considered for compliance with principles explained in the 
foregoing. 
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We will be glad to consider any further views you may care to 
present on the subject, or, should your representatives diesire to dis- 
cuss the matter with us, we will be glad to do so. In the event of 
the latter, arrangements can be made by contacting Mr. J. E, Welch, 
Deputy General Counsel, Code 129, Extension 3563. 
Sincerely yours, 

(Signed) Joseph Campbell. 



Comptroller General of the United States, 

Washington^ May 25^ 1961. 
The Honorable the Secretary of Labor. 

Dear Mr. Secretary : Reference is made to a letter dated May 2, 
1961, from the Solicitor of Labor, concerning the request in our letter 
of March 28, 1961, that early consideration be given to amending 
section 5.6(b) of Regulations, 29 CFE, Subtitle A, part 5, to show the 
actual extent and conditions of debarment being employed. 
The Solicitor of Labor advised as follows : 

Your attention is directed to the decision of April 20, 1961, by the United 
States Court of Appeals in Case No. 16044, Copper Plumbing and Heating Com- 
pany, et ah, V. Joseph Ca/mpJ)ell, Comptroller General of the United States, et al. 
A copy of the Court's opinion is enclosed for your convenience. You will ob- 
serve that the validity of the Regulation was directly challenged and was fully 
sustained, and that, deferring to the Secretary's interpretation of his own 
Regulation, the Court found that the debarment therein provided is not penal, 
is reasonable, and is not absolute. It would appear therefore, that there is no 
urgent need for the amendment of Section 5.6(b), and that it may be deferred 
until the planned revision of the entire part is accomplished. Meanwhile, it 
will be appreciated if you will take prompt action to publish, as heretofore re- 
quested, the names of the persons and firms identified in the enclosed list. 

It should be noted that in neither our letter of March 28, 1961, nor 
in. previous correspondence have we challenged the validity of the 
Regulation passed upon by the Court or questioned the authority of 
your office to use administrative or nonstatutory debarment. What 
we did question was the use of administrative debarment as, a penalty. 
The language of section 5.6 (b) , providing that firms found to be \dola- 
tors of certain labor standards "shall be ineligible for a period of three 
years,'' led to the observation in our letter of January 6, 1960, that 
"Assuming that some administrative determination of irresponsibility 
and ineligibility was warranted * * * debarmentof three years * * ''' 
does not appear to be a disqualification predicated upon irresponsibility 
to perform satisfactorily * * * but a disqualification imposed as a 
punishment," * 

Upon being informed in the Acting Solicitor of Labor's letter of 
January 26, 1961, that the language of section 5.6(b) was being con- 
strued to mean that relief could be obtained from the three year in- 
eligibility at any time upon demonstration of responsibility, we stated 
in our letter of March 28, 1961, that "We had not previously under- 
stood that the Department of Labor had adopted this position * * * 
it seems quite clear that the present language of the Regulations does 
not carry out the intent as stated." Our request was not predicated 
upon any view that the Eegulation as interpreted by the Secretary 
of Labor was invalid, but was for the purpose of obtaining an amend- 
ment to the regulations so that the provisions would agree with the 
interpretation being placed thereon by the Department of Labor. 
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An important reason for our request of March 28, 1961, was a de- 
sire to disclose fairly in the statement accompanying pertinent de- 
barment listings, which are inclosed as a cooperative measure in our 
publication of debarments under the Walsh-Healy and Davis-Bacon 
Acts, that the three year debarments involved were not absolute and 
that relief from ineligibility might be obtained upon a satisfactory 
showing that the involved could be relied upon as responsible persons 
who would comply with the required labor standards. Inasmuch as 
it is clear that no question exists concerning the terms of propriety 
of the ineligibility now being imposed under the provisions of section 
5.6 (b) , it is believed that, pending planned revsion of the Regulations, 
we can amend the statement to avoid misunderstanding concerning 
ineligibility so that cases reported to us can be published without delay 
on that account. 

Of course, this does not mean that listing of the debarments re- 
ported to us can be accomplished or maintained automatically. The 
General Accounting Office consistently has taken the position that all 
agencies are required to observe certain safeguards and limitations in 
the use of nonstatutory debarments. Although every eflfort is made to 
cooperate in recognition of the fact that specialized administrative 
needs require exercise of a broad discretion in establishing and passing 
upon the qualifications of bidders, determinations of ineligibility are 
carefully considered by us to see that prospective competitors receive 
treatment in accordance with fundamental standards of fair play, 
without which the Government could not expect to obtain the full 
benefit of competition under applicable procurement laws. There 
have been no material deviations from this traditional position. Its 
propriety is made even more apparent by the Goofer case, in which 
it is pointed out that, while no one has a right to contract with the 
United States on his own terms, all persons "do have a right not to 
be invalidly denied equal opportunity under applicable law to seek 
contracts on government projects," and that, "if deprived of this right, 

they sujffer a 'legal wrong' which gives them access to the courts- 
* * * ?; 

Sincerely yours, 

(Signed) Joseph Campbell, 
ComptroUer General of the United States. 



APPENDIX B 

September 17, 1962. 
The Honorable Robert F. Kennedy, 
The Attorney General, 

Dear Mr. Attorney General : By previous correspondence we have 
furnished your department with copies of a "Staff Report on Debar- 
ment and Suspension of Persons from Government Contracting and 
Federally Assisted Construction Work" and have requested the views 
of your department thereon to assist our Committee on Adjudication 
of Claims of the Administrative Conference of the United States in 
formulating sound recommendations on this subject for submission 
to the Administrative Conference. Of particular interest to the Com- 
mittee is the practice of summary suspensions of persons from Gov- 
ernment contracting for periods exceeding one year while charges of 
alleged fraud or other wrongdoing are being investigated for purposes 
of criminal or civil prosecution by your department. 

The Staff Report to the Committee proposed a maximum one-year 
limit on these suspensions, at the end of which any debarment would 
be subject to the opportunity for an administrative trial-type hearing 
before the debarring agency on disputed issues of material fact. 
Since then, discussions between Professor Stanley D. Metzger and 
Mr. George M. Cobum of the Committee Staff and Mr. Nathaniel E. 
Kossack, Chief, Fraud Section, Criminal Division, and Mr. Fred- 
erick N. Curley, Chief, Fraud Section, Civil Division, Justice De- 
partment, have made it evident that the one-year limit would not meet 
the needs of your department with respect to possible prejudice to suc- 
cessful litigation either from premature disclosure of the Govern- 
ment's case by means of a debarment hearing or from continued con- 
tracting with an alleged wrongdoer. 

To resolve this matter, our representatives have informally pro- 
posed to Mr. Kossack and Mr. Curley two significant exceptions to 
the proposed limit of one year on suspensions: one would permit a 
suspension to continue for the duration of any trial and 120 days 
thereafter if an indictment were returned or suit filed within one year 
of the suspension, and the other would permit a suspension to con- 
tinue for an additional six months if no indictment had been returned 
or no suit had been filed in the first 12 months of the suspension, pro- 
viding that the Attorney General or his designee determined that dis- 
closure of the Government's evidence for administrative debarment 
purposes would be substantially harmful either to the Government's 
law enforcement activities or to successful criminal or civil prosecu- 
tion of the individual or firm in question. These exceptions also per- 
mit a suspension to be issued in fraud-type cases whenever a criminal 
proceeding is begun by indictment or information or whenever a civil 
snit is filed, including a civil suit following a criminal prosecution, 
such suspension to continue *f or the duration of any trial and 120 days 
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thereafter. Upon the expiration of the time periods permitted by 
these exceptions, any resulting administrative debarment would be 
subject to the requirement for a trial-type hearing on disputed issues 
of fact at the request of the individual sought to be debarred, which 
opportunity would include the right to be confronted by the Govern- 
ment's evidence material to the stated grounds for proposed debar- 
ment. 

Mr, Kossack and Mr. Curley have informally told Professor Metz- 
ger and Mr. Coburn that this approach appears to protect the inter- 
ests of your department and have indicated their willingness to com- 
ment officially to this effect. 

The Committee has tentatively approved the enclosed Eecommenda- 
tion which embodies these principles for submission to the Adminis- 
trative Conference. I should greatly appreciate your comments at 
your earliest convenience since our Eeport must be submitted to the 
Administrative Conference not later than September 25. 
Sincerely yours, 

(Signed) Cyrus E. Vance, 
Cyrus E.Vance, 
Ghairnujm^ Committee on Adjudication of Glakfm^ Adrrdnistrative 

Conference of the United States, 



APPENDIX C 

September 28, 1962. 
Hon. Cyrus R. Vance, 
Secretary of the Army^ 
'Washington^ D,0, 

Dear Mr. Secretary : This is to acknowledge your letter dated Sep- 
tember 17, 1962, discussing certain revisions of ''Recommendation 2" 
contained in the "Staff Report on Debarment and Suspension of Per- 
sons from Government Contracting and Federally Assisted Construc- 
tion Work." 

The recommendation of the Staff Report as amended in accordance 
with the revisions contained in your letter, will not hamper the inves- 
tigation o.nd prosecution of criminal and civil frauds. However, we 
strongly urge the following changes : 

1. We request clarification of that part of Recommendation 2 (b) (1) , 
as amended, which presently reads as follows : 

* * * If a suspension is made or continued on the basis of such a determination, 
a copy thereof should be furnished to the individual or firm concerned * * *. 

We recommend that this sentence be revised to read : 

* * * If a suspension is made or continued on the basis of such a determination, 
a further notice of suspension should be furnished to the individual or firm 
concerned * * *. 

The purpose of this change is to eliminate any possibility that the 
language of 2(b) (1) may be construed as requiring the Government 
agency concerned to forward to the suspended individual or firm a 
copy of the Department of Justice determination. The danger is that 
the text of the Department's determination may, in a particular case, 
contain matter of a confidential nature. 

2. We also request that you change the period at the end of Recom- 
mendation 2 (b) ( 1 ) to a comma, and add : 

and any administrative trial-type hearing previously begun for the purpose of 
determining the related debarment issue will thereupon terminate without 
determination. 

The purpose of this change is to make it clear that a criminal or 
civil judicial proceeding will have precedence over any administra- 
tive proceeding concerning matters related to the debarment issue, 
and that both will not proceed at the same time. 
Sincerely, 

(Signed) Robert F. Kennedy. 
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March 16, 1962 

Eecommendation No. 5, submitted to the Conference by the Com- 
mittee on Judicial Review, was approved by the Conference at its 
Second Plenary Session, December 5, 1961. This is the Committee 
Keport in support of the recommendation. 
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RECOMMENDATION NO. 5 

It is reGonvniended that— 

Rules of court governing judicial review of administrative action 
should be revised to permit — 

(1) the use by departments and agencies of means of producing 
the record in administrative proceedings in a form which will 
eliminate the need for any reproduction thereof upon judicial 
review ; 

(2) the submission of briefs produced by processes which pro- 
vide legible copies and yet are more economical than printing; 
and 

(3) pending implementation of (1) above, the designation of 
record after the filing of briefs. 
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PRODUCTION OF THE RECORD AND BRIEFS FOR JUDI- 
CIAL REVIEW BY MEANS OTHER THAN PRINTING 



DESIGNATION OF RECORD AFTER THE FILING OF 

BRIEFS 

Report of the Committee on Judicial Review in Support of 
Recommendation No. 5 

Revolutionary improvements in the technology of reproduction of 
written material have made it possible to give serious thought to the 
utilization of means other than printing foc^ the production of the rec- 
ord in proceedings before administrative agencies. The Committee 
on Judicial Review believes that the use of these mechanical tech- 
niques for producing the record clearly, rapidly, and inexpensively, 
is now feasible. There will be no sacrifice of clarity of presentation or 
ease of reading. Clear, legible, and compact copies can be obtained 
quickly and inexpensively. , 

Substantial savings in time and cost would result from adoption of 
such a system. Some of the present delay in the administrative deci- 
sion-making process could thereby be eliminated. Large savings for 
litigants would result. 

The Committee understands that mechanical production and repro- 
duction of documents is already in widespread use within a number 
of Government agencies, and that it has been found to be highly 
satisfactory. 

The Committee believes that the production of the record should 
be accomplished by use of the most advanced techniques available. 
Since mechanical devices are supplied by a number of commercial or- 
ganizations, the Committee does not consider it desirable to go on rec- 
ord as favoring any one technique or device. It may well be that the 
decision should be made by each agency. 

The first step is for each agency to require the use of these mechani- 
cal devices originally to produce the record in all its administrative 
proceedings. Either sufficient copies could be originally produced for 
use in the event the proceeding is later reviewed in the courts, or ar- 
rangements could be made so that in the event of subsequent judicial 
review any additional required copies of the record could be quickly 
and inexpensively produced. The second step is for the Federal courts 
to adopt rules permitting the use of such mechanically produced copies 
of all (or the designated parts) of the record upon judicial review of 
administrative proceedings. 

The Committee feels that, if adopted, this recommendation should 
be addressed to the heads of the several agencies and departments in 
which records are compiled in the course of administrative proceed- 

313 



314 SELECTED REPORTS OF THE ADMINISTRATIVE CONFERENCE 

ings and should also be transmitted to the appropriate persons in the 
J udicial Conference. v 

For the same reasons, briefs in cases of judicial review of adminis- 
trative orders should also be produced by similar inexpensive me- 
chanical methods. Substantial savings in cost and time would result. 
There would be no sacrifice of clarity or ease of reading, provided that 
the requisite rule of court indicates the size of the page, the standards 
of legibility, and the size of type that are required. 

The Committee suggests that the Administrative Conference, after 
approving this recommendation, transmit it to the appropriate per- 
sons in the Judicial Conference. 

Pending the adoption of means other than printing for producing 
the record for court review, it is recommended that the designation of 
record follow the filing of briefs. The Committee on Judicial 
Review believes it to be of great importance that every effort be made 
to encourage wider use of joint appendices and other means of re- 
ducing the size of the record on judicial review of administrative 
orders. . . 

It is understood that such a system is now being used by practition- 
ers and Government counsel in certain Federal Power Commission 
cases, as well as other agencies, in the Courts of Appeals for the 
District of Columbia, the Fifth and the Ninth Circuits. Under its 
rule relating to prehearing conferences, as well as other rules of court, 
the Court of Appeals for the District of Columbia Circuit has a pro- 
cedure in operation which authorizes the filing of the joint appendix 
after briefs have been filed. 

This system has ben developed largely spontaneously, because there 
was evidence that its use would produce substantial savings both in 
cost and in time. Counsel in one case alone, El Paso Natural Gas 
Company^ et aL y. Federal Power Oommissioriy 281' F. 2d 567 (5th 
Circuit) , reported that 4,809 pages of record were compressed into 218 
pages of joint appendix, with an estimated saving in the cost of print- 
ing the entire record of approximately $23,000. 

Through the joint appendix system, counsel for the parties file 
briefs, and then designate portions of the record, relevant to their 
arguments being made, to be printed as a joint appendix to the briefs. 

If paragraph (1) of the recommendation becomes effective, the des- 
ignation after the filing of the brief of portions of the mechanically 
produced record for particular use upon judicial review of adminis- 
trative proceeding would still be desirable since it would eliniinate 
the expense and delay of furnishing more than one copy of the com- 
plete record to the court, even when the complete record is produced 
as specified in paragraph ( 1 ) . 

The Committee believes that there has been sufficient experience 
under the system to merit its being put into general use. Accordingly, 
the Committee recommends that rules of court be promulgated to re- 
quire the use of such a system in judicial review of administrative 
orders. It is understood that the Advisory Committee on Appellate 
Rules of the Judicial Conference has such a rule under consideration 
at the present time. The Committee'on Judicial Review suggests that 
the Administrative Conference, after approving this recommendation, 
transmit it to the appropriate persons in the Judicial Conference. 
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RECOMMENDATION NO. 20 

It Is Recommended That — 

The Federal Aviation Act be amended to clarify the authority of 
the Civil Aeronautics Board to consolidate or refuse to consolidate, 
applications for new or modified domestic route authority for hear- 
ing and decision by the Board. The act should make clear : 

1. That contemporaneous consideration of applications, v^hen re- 
quired, niay be accomplished by assigning various of the applications 
for separate evidentiary hearings and then consolidating them for 
simultaneous decision by the Board; provided that applicants ex- 
cluded from a particular hearing are allowed to participate therein 
as intervenors, adduce evidence, and cross-examine adverse witnesses. 

2. That contemporaneous consideration of applications is not re- 
quired when the Board conducts a proceeding to consider applications 
for a particular type of service within a defined area or over a de- 
scribed route segment and excludes applications (or portions of ap- 
plications) not proposing service of the particular type within the 
area or over the segment so described ; provided that new authoriza- 
tions granted in any such proceeding are subject to a mandatory stop 
at any point common to any application (or portion of an application) 
excluded from the proceeding. 

3. That the Board is not required to hold a preliminary hearing 
on the issue of consolidating applications. 

RECOMMENDATION NO, 21 

It Is Recommended That — 

There be transmitted to the Civil Aeronautics Board for its con- 
sideration the following proposals relating to Board proceedings con- 
cerned with new or modified domestic route authority. The Board 
should: , \ 

1. Make more particularized findings reflecting the reasons for 
instituting, or refusing to institute j a route proceeding, with a view 
to developing factors of general applicability bearing on the Board's 
responsibility for planning development of the nation's air transpor- 
tation network. 

2. Empower hearing examiners to publish consolidation orders 
within a limited time after their preparation, except for such internal 
review as, in individual cases, may be requested by the examiner or 
directed by the Board. 

3. Provide assistance to the Special Counsel for routes so that in-" 
ternal review of consolidation orders may be more expeditiously 
completed. 

4. Adopt procedures, supplementary to its recent delegation of 
decisional authority to hearing examiners, . which would provide for 
issuance of notices of review in major route cases at the time of the 
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Board's consolidation order (or similar procedural step) ; such notices 
should make Broad review available, at the option of a disappointed 
party, in all major route cases, while reserving the Board's discretion- 
ary authority to review, or decline to review, other route matters. 

5. Instruct the Opinion Writing Division, as a general practice, to 
complete its review of exceptions, briefs and record prior to oral 
argument, and. to supply the Board, in advance of that time, with 
responses to any questions posed by the Board or its Members and an 
analysis of the matters which the Board must decide. 

6. Instruct Bureau Counsel to emphasize the selection of major 
policy alternatives in pending cases, and the considerations applicable 
thereto, rather than the development of a single Bureau "position"; 
but this should not exclude the expression by Bureau Counsel of a 
preference, on balance, for one of the several alternatives considered. 

7. Eliminate the routine identification of Board opinions with in- 
dividual Members, while (a) encouraging individual Member re; 
sponsibility for supervising the preparation of individual opinions, 
(b) encouraging individual Members to append supplementary per- 
sonal comjnents to opinions "by the Board," and (^c) providing for 
personal identification of any majority opinion to which a Board Mem- 
ber has made a substantial individual contribution. 

8. Provide for unrestricted consultation between persoimel of the 
Bureau of Economic Regulation and Board decisional personnel at 
all stages of a route preceeding, except for (a) cases in which Bu- 
reau personnel are concerned with establishing prior misconduct by 
a party, and (b) Bureau counsel of record in the route proceeding 
and his witnesses. 

9. Invite members of the staflF to attend Board sessions concerned 
with route proceedings in which they are involved, including (a) opin- 
ion writers and (b) personnel of the Bureau of Economic Regulation 
not barred from consultation with decisional personnel. 

10. Endeavor to establish some measure of contact between the de- 
cisional process at the Board level and the Board's hearing examiners, 
as for example, by (a) encouraging opinion writers to consult with 
hearing examiners, and (b) informing hearing examiners, through 
the Chief Examiner, of developments in Board policy relative to their 
functions. 

The consultation recommended in proposals 8, 9, and 10^ above, shall 
not have the effect of enlarging the record or of derogating from the 
principle that decisions must be based on the record. 
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INTRODUCTION 

This study is conceriiBd with the licensing of domestic air transport 
operations by the Civil Aeronautics Board. ^ The issuance of permits 
to foreign airlines to operate in the United States, and the certifica- 
tion of United States carriers to engage in interaational and ovei^eas 
operations, have been excluded; the unique problems presented by such 
international. aspects require participation by federal instrumentalities 
other than the Board and would enlarge considerably the scope of the 
"study. It should be noted, how^ever, that there are many common ele- 
ments in domestic and international certification proceedings. 

As in the study of ICC truck licensing,^ this work begins with a 
consideration of the substantive policies and economic factors relating 
to airline licensing : the needs the licensing process must fulfill and the 
conditions under which it must operate (Sections A, B, and C). At- 
tention is then directed to the manner in which the process is organized 
(Section D), the successive steps involved in processing formal ^oute 
cases (Section E), and the instances in which operating authority is 
granted pursuant to informal procedures (Section F). And in order 
to facilitate an understanding of how the over-all process works, a 
single route proceeding, the St. Lo^ds- Southeast Service case, is fol- 
lowed from begim^ing to end (Section G). The descriptive materials 
conclude with a summary of processing times and volume of CAB li- 
censing matters (Section H) , , 

The remainder of the study is devoted to proposals to improve the 
licensing process — some recommended and others not (Section I). 

Among the recommendations here advanced are suggestions directed 
at (1) the articulation of findings in initiating route proceedings, (2) 
the methods by which the scope of route proceedings is defined, (3) 
delegations of decisional authority in formal proceedings, (4) the role 
of staff assistance in reaching decisions and preparing opinions at the 
Board level, and (5) the separation of various components of the 
Board's staff from one another. Kecommendations are summarized 
in Section J. Consideration has been given also to (a) the role of 
cross-examination in route proceedings, and (b) the degree of hearing 
examiner "independence" from the Board (Section I) ; but no defin- 
itive recommendaJtions concerning these matters have been advanced 
in this report. 



^For other studies bearing on the licensing of domestic air transportation and CAB 
practices, see McKinsey and Company, Increasing the Effectiveness of the Civil Aeronautics 
Board (1960) ; CAB Comments of the Civil Aeronautics Board on the Hector Memorandum 
to the President (1960) ; Task Force on National Aviation Goals, Report on National Avia- 
tion Goals: Project Horizon (1961) ; United Research, Inc., Federal Regulation of the 
Domestic Air Transport Industry (1959) ; Richmond, Regulation and Competition in 
Air Transportation (1961) ; Fulda, Competition in the Regulated Industries: Transporta- 
tion (1961) ; Boyd, Improving the Administrative Process: A View From the GAB, 14 AD. 
L. REV. 108 (1961) ; Hale and Hale, Competition or Control IV: Air Carriers^ 109 U. of 
PA. L. REV. 311 (1961) ; Friendly, The Federal Administrative Agencies: The Need for 
Better DeMition of Standards, 75 HARV. L. REV. 1055, 1072 (1962). 

" Committee on Licenses and Authoriza-tions of the Administrative Conference of the 
United States, Report on Licensing of Truck Operations by the Interstate Commerce 
Commission (1962). 
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A. THE FRAMEWORK OF FEDERAL LICENSING OF 
COMMERCIAL AVIATION 

Licensing functions relating to commercial aviation are divided be- 
tween two federal instrumentalities : the Civil Aeronautics Board and 
the Federal Aviation Agency. The Agency has primar^^ responsibility 
for the licensing of equipment, personnel, and facilities in order to 
assure safety in both commercial and noncommercial air operations. 
Its functions are beyond the scope of this study. The Board has the 
primary responsibility for economic regulation of commercial air car- 
riers, including the licensing of new operations by such carriers. 
The Board's approval is required to transport persons or property in 
interstate commerce as a "common carrier" by air.^ The CAB has 
broadly construed the scope of "common carrier," so that virtually 
all commercial aviation is subject to its licensing authority.^ Even 
so, the Board now seeks legislation which would subject air "contract 
carriers" to its economic controls.^ 

!• The background of the licensing provisions 

The statutory framework of contemporary economic licensing 
emerged in the Civil Aeronautics Act of 1938, the successor of a num- 
ber of federal Statutes which had defined in var^ring ways the role of 
the federal government in shaping the economic regime of air trans- 
portation.® The 1938 legislation attempted to provide a comprehen- 
sive framework of federal control over domestic commercial aviation 
by giving the Civil Aeronautics Authority (later the CAB) power 
to— 

(1) Control entry into air transportation by common carriers 
engaged in interstate commerce; 

(2) Control mergers and other relations among such air car- 
riers and between such air carriers and either (a) other trans- 
portation media or (b) other aeronautics companies; 

(3) Regulate both the maximum and minimum rates of such 
air carriers ; 

(4) Award subsidies, in the form of mail pay, to such air car- 
riers; and 

(5) Require adequate service by such air carriers, and other- 
wise regulate their operations. ^ 

The bacl^round of the act was a financial crisis in the air transport 
industry in the late ninteen thirties. For a number of reasons, most 
air carriers were in serious financial difficulties, some on the verge of , 
bankruptcy. Another cause for concern was the high degree of con- 
centration in the industry in 1938. The Big Four carriers — Ameri-/ 
can^ United, TWA, and Eastern — accounted for roughly 80 percent 
of revenue passenger-miles and industry operating revenues. The 
^ bulk. of the remaining scheduled operations were in the hands of seven 
additional companies; and there were about ten other, very small do- 



3 49U.S.C.A. sees. 1301(3), 1301(10), 1301(21), 1371(a), 

-^Transocean Air Lines, Inc., Enforcement Proceedings, 11 C.A.B. 350, 352 (1950) ; 
Lafi Vegas Hacienda, Inc, v. CAB, 7 CCH Avi. 17,823 (9tli Cir. 1962), appeal pending. 

One significant exception is Pacific Southwest Airlines, an intrastate air carrier not sub- 
ject to the Board's licensing authority. See Pacific-Southwest Local Service case, E-17950, 
Jan. 23, 1962. 

5 CAB Annual Report 10 (1961). 

« For a detailed consideration of the legislative history of the Civil Aeronautics Act of 
1938, see W. K, Jones, Antitruat and Specific Economic Regulation: An Introduction to 
Comparative Analysis, 19 A.B.A. Antitrust Section 261, 300-312 (1961). 
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mestic scheduled airlines. Unscheduled operators were not then eco- 
nomically significant. 

Congress reviewed the situation with alarm, but the exact dimen- 
sions of its fears are somewhat difficult to describe : 

Would the financial crisis bankrupt all or such a large part of 
the industry that air transportation would vanish from the scene 
or be substantially diminished ? 

Would the larger airlines force the smaller carriers to the wall, 
leaving an air transportation industry concentrated in the hands 
of the few large survivors ? 

Would smaller operators invade the field in large numbers, with 
second-Kand equipment and low-wage pilots, and drive out the 
established operators with their more expensive equipment and 
high overhead systems ? 

Would the airline system that emerged from the crisis be one 
which was sufficiently well developed to meet the needs of national 
defense, sufficiently modem and expensive to meet the demands of 
national pride, sufficiently stable in its growth to protect the in- 
vestments and wages of existing enterpreneurs and employees, 
sufficiently profitable in its operations to assure sustained and 
costly attention to improvement of air safety, sufficiently broad 
in its scope to provide service on low- density as well as high- 
density routes ? 
If not united with one another as to the cause for concern, the pro- 
ponents of more comprehensive air carrier regulation at least vfound 
unity in their fear of an uncharted future. The common agreement 
was that all of the unpleasant prospects that were worrying any of 
the affected interests should be the subject of regulatory concern. 

2. Statutory standards for air carrier licensing 

The diverse and sometimes conflicting motivations of the various 
congressional proponents found their way into the act itself. The 
Board is directed to — 

consider the foUowing, among other things, as being in the public interest, and 
in accordance with the pubUc convenience and necessity : 

(a) The encouragement and devlopment of an air- transportation sys- 
tem properly adapted to the present and future needs of the foreign and 
domestic commerce of the United States, of the Postal Service, and of the 
national defense; 

(b) The regulation of air transportation in such manner as to recognize 
and preserve the inherent advantages of, assure the highest degree of 
safety in, and foster sound economic conditions in, such transportation, 
and to improve the relations between, and coordinate transportation by, 
air carriers : 

(c) The promotion of adequate, economical, and efficient service by air 
carriers at reasonable charges, without unjust discriminations, undue 
preferences or advantages, or unfair or destructive competitive practices ; 

(d) Competition to the extent necessary to assure the sound develop- 
ment of an air-transportation system properly adapted to the needs of the 
foreign and domestic commerce of the United States, of the Postal Service, 
and of the national defense ; 

(e) The promotion of safety in air commerce ; and 

(f ) The promotion, encouragement, and development of civil aeronautics.' 

The licensing provisions of the act were viewed as the most signifi- 
cant in carrying out these purposes. They were three in number. 

-^ 49 U.S.C.A. sec. 1302. 
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First, there was a grandfather provision assuring certification for 
air carriers in operation in 1938 unless their services were ''inadequate 
and inefficient." ® . 

Second, new common carrier operations might be certificated if, 
after notice and hearing, the Board found (a.) that the applicant was 
"fit, willing, and able to perform such transportation properly, and 
to conform to the provisions of the act and the rules, regiilations, and 
requirements" thereunder, and (b) that the transportation was "re- 
quired by the public convenience and necessity." "^ 

Finally the Board was empowered to exempt from all or part of the 
act or any regulations thereunder "an}^ air carrier or class of air car- 
riers" if it found that the e'nforcement of any siich measures "would 
be an undue burden on such air carrier or class of air carriers by reason 
of the limited extent of, or unusual circumstances affecting, the opera- 
tions of such air carrier or class of air carriers and is not in the public 
interest." ^^ Wliile perhaps not of great significance at the outset, the 
provision has been widely utilized as a source of operating authority. 
The Board is preseiitly seeking legislation to'broaden and clarify its 
exemption powers.^^ 

In addition, the licensing of air carriers, was influenced by the pro- 
vision governing subsidy, which provided that each carrier would 
receive mail pay, over and above the cost of carrying the mail, "suffi- 
cient * * '^, together with all other revenue of the :air carrier, to enable 
such air carrier under honest, economical, and efficient management, to 
maintain and continue the development of air transportation to the 
extent and of the charter and quality required for the commerce of the 
United States, the Postal Service, and the national defense." ^^ In 
effect, the certificated carrier is assured reimbursement of costs and a 
reasonable return on its investment for services considered by the 
Board to be in the public interest. The subsidy element is distin- 
guished from "service mail pay," which is based on the costs of trans- 
porting the mail ; the two are now stated separately in making pay- 
ments,^^ and the Board has been seeking legislation requiring even 
greater separation between these mail pay items.^^ ' 

3. Components of the air transportation industry 

Within this statutory framework, the domestic air transportation 
industry has developed in its several distinct branches. 

The domestic carriers in existence in 1938 have become known as 
the doTYiestic trunhline carriers. Principally they serve long-haul 
markets and heavily traveled segments between major cities.^^ How- 
ever, they also serve a number of minor points, including some low- 
density, short-haul markets. No trunkline carrier has received mail 
pay subsidy for several years,^^ and the Board^has proposed legislation 
which would make them ineligible for subsidy .^^ ■ No carriers, other 
than the original grandfather lines, have been certificated to engage 

S49 U.S.C.A. sec. 481(e)(1), repealed 72 Stat. 806 (ibsS). 
^^49 U.S.C.A. sec. 1371(d)(1). 
i«49 U.S.C.A. sec. 1386(b) (1). 
11 CAB Annual Report 12 (1961). 
3^ 49 .U.S.C.A. sec. 1376(b). 
^349 U.S.C.A. sec. 1376(c). 
i*CAB Annual Report 10 (1961). 
=15 CAB Annual Report 25 (1955). 

f^«CAB Annual Report 18 (1959) ; CAB Annual Report 23 (1960) ; CAB Annual Report 
31 (1961). 

1^ CAB Annual Report 9 (1961). 
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in domestiG trunkline service/^ There remain eleven carriers in this 
group. The group continues to be characterized by considerable dis- 
crepancy in size between the Big Four and the seven smaller trunk- 
lines. 

During the nineteen forties there developed a number of additional 
lines, designed principally to connect smaller population centers with 
one another and with nearby major cities. Later described as local 
service carriers ^^ these lines originally received only temporary 
authority and their status was regarded as experimental.^^ In 1955 
Congress conferred limited grandfather rights on these airlines with 
the result that permanent certificates replaced many of the temporary 
authorizations.^^ Subsidized since their inception, the local service 
carriers consume the largest share of current subsidy — estimated at 
58.9 million dollars for fiscal 1961 for the 13 local service carriers op- 
erating within the continental United States. ^^ 

The grant of statehood to Alaska and Hawaii has resulted in the 
reclassification of a number of territorial carriers as local service 
carriers. ^^ Two such carriers operate wholly within Hawaii with the 
benefit of subsidy. Eleven airlines operate within Alaska : one is in- 
eligible for subsidy, one was not subsidized in fiscal 1961 though eligi- 
ble, and the nine remaining received subsidy. The total subsidy for 
Alaskan and Hawaiian carriers for fiscal 1961 is estimated at 9.6 
million dollars.^* 

After World War II, there arose a group of non-sche'dtiled airlines, 
operating under general exemptions previously promulgated by the 
Board.^^ After first attempting to suppress their operations,^^ the 
Board in 1955 decided that there was room in the air transportation 
industry for a class of carriers which did not maintain regular route 
patterns but specialized in charter operations and in limited, indi- 
vidually ticketed flights required by peak traffic demands. ^^ The non- 
scheduled airlines were originally described as large irregular carriers 
and are now known as supplemental air carriers. Successive efforts 
by the Board to authorize their operations on a permanent basis, first 
by exemption and then by certification, were reversed by the Court of 
Appeals for the District of Columbia. ^^ For some time the status 
quo was maintained by interim legislation,^^ and the Board deferred 
action on applications for new supplemental authority while more 
permanent legislative solutions were pending.'^ !N'ew legislation has 
recently been enacted, providing for the transition of supplemental 

ASHearin^^s before AntUrast Subcommittee of House Committee on Judiciary pursuant 
to H. Res. 107, 85th Cong., 1st sess., 944-949 (1956). 

19 CAB Annual Report 24 (1955). 

^ Service in Rockv Mountain States Area. 6 C.A.B. 695, 730 (1946). 

2169 Stat. 49 (1955), repealed, 72 Stat. 806 (1958) ; Soutfiwest Airways Co., Permanent 
Certiftcate cnse, 21 C.A.B. 830 (1955). 

23 CAB Annual Report 32 (1961). 

^CAB Annual Report 24 (1960). 

2* CAB Annual Report 32 (1961). 

There is some overlap amon^ the carrier classifications. One of the domestic trunkJines — ■ 
Continental — operates a local service system. And some trunkline services are rendered 
by two of the Alaskan carriers and by United States international carriers. 

25 Investigation of Nonscheduledi Air Services, 6 C.A.B. 1049, 1050 (1946). 

^Lar^e Irregular Carriers, Exemptions, 11 C.A.B. 609 (1950). 

27 Large Irregular Air Carrier Investigation, 22 C.A.B. 838 (1955). 

^^ American Airlines, Inc. v. CAB, 235 F. 2d 845 (D.C. Cir. 1956), cert, denied, 353 U.S. 
905 (1957) ; United Air Lines, Inc. v. CAB, 278 F. 2d 446 (D.C. Cir. 1960), cert, granted, 
Hidgment vacated, andx case remanded, 364 U.S. 297 (1960). 

^974 Stat. 527 (1960). 

30 Intercontinental U.S., Inc., Certificate Application for Domestic Supplemental Air 
Service, E-17472^ Sept. 14, 1961. 

20-101 — 63^ 22 
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carriers to essentially all-charter operations (although^ the statute 
also makes provision for grant of individually ticketed authority on 
a temporary basis ).^^ Meanwhile the existing supplementals, oper- 
ating without mail pay subsidy, have been experiencing significant 
financial difficulties. There are only about twenty such carriers still 
in operation. i 

Also since World War II, the Board has certificated, initially on a 
temporarily basis, six all-cargo carriers to specialize in the movement of 
air freight. ^^ These carriers have been authorized to carry mail on a 
nonsubsidy basis.^^ Today only three all-cargo carriers remain. In 
a recent decision, the Board renewed two certificates on a permanent 
basis and one on a temporary basis; denial of mail pay subsidy was 
reaffirmed.^^ 

Finally, the Board has authorized three experimental helicopter 
carriers in different metropolitan areas.^^ These receive subsidy under 
a Congressionally imposed ceiling of six million dollars annually 
(estimated at 5.6 million dollars for fiscal 1961)!/^ Their prospects 
are uncertain at the present time. The Board also has authorized, 
by exemption, a class of air-taxi operators^ ^'^ unsubsidized enterprises 
using small planes for services not competitive with certificated oper- 
ations employing helicopters or small aircraft. 

B. CRITERIA FOR ENTRY INTO COMMERCIAL AVIATION: 
ROUTE CERTIFICATION 

1. Preliminary considerations 

The statute requires that each applicant be "fit, willing, and able" 
(a) to perform properly the transportation for which authority is 
requested, and (b) to conform to the various legal regulations of 
certificated operation.^^ 

The first element is met by showing (i) a proper organizational 
basis for the proposed operation, (ii) adequate financial resources, 
and (iii) a plan for conducting the air operation in question.^^ The 
final requirement has been largely diluted in recent years because of 
the difficult}?^ of ascertaining, until the end of the proceeding, exactly 
what operations will be authorized. *° In most instances, this element 
of fitness raises no problems. 

The second aspect of fitness — conformity to regulatory require- 
ments — is determined by looking to past performance. Deliberate 
violations of the statutes or regulations administered by the Board 
may be held to demonstrate a lack of compliance disposition and re- 
sult in disqualification of the applicant.^^^ But the Board also con- 
siders the need for the applicant's service in passing on the question 
of qualification, and seemingly does not regard the bar created by 

^1 Public Law 87-528, 76 Stat. 143 (1962). 

^ Air Freight case, 10 C.A.B. 572 (1949). 

^Airfreight Oertificate Renewal case, 23 C.A.B. 186 (1956), afflrmed 8Ud nom. Delta 
Air Lines, Inc. v. CAB, 247 F. 2(i 327 (5th Cir. 1957). 

3* Domestic Cargo-Mail Service case, E-18300, May 3, 1962. 

se CAB Annual Report 20 (1961). 

3fl CAB Annual Report 32 (1961). 

87 14 C.F.R. sec. 298. 

38 49 U.S.C.A. sec. 1371(d)(1). 

30 American Export Airlines, Inc. — Temporary Certificate of Public Convenience and 
Necessity, 3 C.A.B. 294, 298 (1941) ; Braniff Airways, Inc. v. CAB, 147 F. 2dJ 152 (D.C. 
Cir. 1945). 

^0 Braniff Airways, Inc. v. CAB, 277 F. 2d 334 (D.C. Cir. 1960). ' 

^New York-Chicago Service case, 22 C.A.B. 973, 990 (1955). 
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past violations to be absolute.^- In practice, this ground has been in- 
voked most significantly in denying route authority to unscheduled 
operators. 

2. Public convenience and necessity 

The determination of public convenience and necessity in route cases 
is though to involve two major questions: (1) Should new service be 
authorized? (2) If, so, by whom should the service be rendered? ^^ 
This two-step approach has some uses and some advantages, but for- 
mulation of the problem in these terms may be deceptive. 

Preliminarily, it should be noted that the answer to both questions 
is related to the response to still another query : What is the nature of 
the primary air transportation market in. which new authority is 
sought? Is it the kind of market in which local ser\dce is most ap- 
propriate? Or is trunkline service the more suitable ?^^ Since the 
answer to this inquiry is clear or assumed at the outset in many cases, 
the issue often is not explicitly raised. 

a. Local service routes. If local service is involved, the route 
sought may well be one not previously served by any air carrier. 
Estimates will be made of the volume of traffic likely to be generated, 
and the importance of air service to communities on the route will be 
assessed. The crucial questions concern: (1) the cost of the various 
services sought, as rendered by different carriers, in terms of mail pay 
subsidy; ^^ and (2) the selection of carriers and communities which 
will provide a maximum of needed air transportation for a minimum 
of subsidy cost.*^ The Board has adopted a policy of certificating 
doubtful points, whether on a temporary or permanent basis, subject 
to a "use it or lose it" policy*^ — e,6., communities must emplane an 
average of five passengers daily over a twelve-month period (after 
the first six months of operation) or face loss of air service ; exceptions 
are made for special cases, where, because of isolation or defense con- 
siderations, service may be permitted despite light traffic. Utiliza- 
tion above the five passenger minimum may be so marginal as still to 
be questioned, and entire segments may be deleted if less than seven 
passengers per flight are averaged. The "use it or lose it" standards 
are applied in cases initiated by the Board and also in cases where 
authority to serve temporarily certificated points is sought to be 
renewed. 

An effort is made to avoid competition among local service carriers 
and between local service and trunkline carriers.^^ And the Board 
has been entertaining a number of proposals to substitute local for 
trunkline service at smaller points.^^ ' 

The issues of "what new service?" and "which new carrier?" are 
closely related.^*' A decision to provide service between a sequence 
of towns — A^ B^ and O — may lead to the selection of Carrier No. 1, 

^Hawaiian Intraterritorial Service, 10 C.A.B. 62 (1948). 

^^Landis, Report on Regulatory Agencies to the President-elect 41 (1960). 

^^ Piedmont Certificate Renewal case, 15 C.A.B. 730, 810 (1952); Pacific-Southwest 
Local Service case, E-17950. January 23, 1962. 

^Reopened Additional California-Nevada Service case, 15 C.A.B. 11, IS (1952). 

■4« American Airlines, Inc.j, Chicago-Detroit, Route 7 Local Service case, 20 C.A.B. 565, 
571 (1955) ; Service to Fayetteville, Arkansas, 19 C.A.B, 25, 27 (1954). 

*^ Seven States Area Investigation, E-13254, December 8, 1958. i 

4s Piedmont Certificate Renewal case, supra at 811. But see Syracuse-New York City 
case, 24 C.A.B, 770 (1957) ; Trans World Airlines, Inc., Removal of Santa Fe-Albuouerque 
Restriction, 16 CA.B. 265 (1952). 

40 Cincinnati-Detroit Suspension Investigation, E-15365, June 10, I960: CAB Annual 
Report 22-23 (1961). 

50 Quad Cities-Twin Cities Service, 24 C.A.B. 654 (1957). 
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since the service can most economically be added to its route pattern. 
This may mean that an additional town of a marginal sort — D— may 
also be served, since it is well situated with respect to the seiTice Car- 
rier No. 1 will render to ^, 5, and G, On the other hand, if Carrier 
No. 2 were selected to serve A^ B^ and C^, the cost would be a little 
more, but points E and F could conveniently be added. As a practical 
matter, therefore, the choice may be between (i) ^Carrier No. 1, points 
J., 5j C^ and Z>, and a particular subsidy figure; and (ii) Carrier No. 
2, points A^B^ C^ E^ and F^ and a different subsidy figure. The pos- 
sible variations are quite extensive when consideration is given to 
joining the new segment with the carrier's existing route pattern. 

b. Trunkline routes. With i^espect to trunkline carriers, the issues 
are somew^hat different because (1 ) no direct subsidy costs are involved, 
and (2) competitive services may be authorized. In fact, most trunk- 
line cases in recent years have involved applications for competitive 
service. Briefly summarized, the issues are likely to take this form : 

(a) One or more markets will attract interest because of their sub- 
stantial traffic, and a number of applications will be made seeking to 
participate in the traffic. The first question is w^hether the traffic is 
substantial enough to be likely to provide support for additional air 
service.^^ No precise figure has been established to mark this likeli- 
hood. Kecently, however, the Board considered w^hether to investi- 
gate markets in which competition had been.eliminated by the merger 
of Capital and XJnited,^^ with a view to certificating a new competitive 
carrier : investigation was ordered where Capital had been an effec- 
tive competitor in markets exchanging an average .of 100 or more pass- 
engers per day (but not in two 100-plus markets where Capital had 
not been an effective competitor). Probably this figure will vary 
widely depending on the general economic situation in the airline in- 
dustry and the resolution of the next two considerations. 

(b) If the supporting traffic is on the borderline, the Board is likely 
to consider the manner in which the incumbent has developed the 
route : frequency of schedules, availability of seats, type of equipment, 
promotional activities, development of coach service. If the incum- 
bent scores high, doubts usually will be resolved against new service ;^^ 
if the score is low, new service may well be authorized.^^ But it must 
be emphasized that this step is concerned only with resolving doubts. 
If both the traffic and existing service are poor, the incumbent may be 
confronted with a directive to render adequate service rather than cer- 
tification of a competitor f^ if both the traffic and existing service are 
good, a new carrier may be certificated nonetheless.^^ 

(c) Another factor of significance, particularly in borderline situ- 
ations, is the identity of the incumbent and the importance of the route 
to its financial well-being. The Board is likely to be less concerned 
about diverting traffic from one of the Big Four than from one of the 

^^Southwest-Northeast Service csise, 22 C.A.B. 52 (1955); Investigation of Service to 
W^inston-Salem and/or Greensboro/Higti Point, 27 C.A.B. 113 (1958) ; cf. ContinentaJ 
Air Lines, Inc. — Amendment of Certificate of Public Convenience and Necessity, 1 C.A.A. 
598 (1940). 

6^ United Air Lines, Inc., Competitive Service Investij^ation, E-17217, July 25, 1961 

^^Mississippi Valley case, 8 C.A.B. 726, 733 (1947); CMcago-Milwaukec-Twin Cities 
cape, E-13890, May 19, 1959. 

^^Pacific-Southwest Local Service case, E-17950, Jan. 23, 1962. Of. Eastern Route 
Consolidation case, 25 C.A.B. 215, 217 (1957). 

ps Flint-Grand Rapids, Adequacy of Service Investigation, E-15161, April 2.9, 1960. 

^ Transcontinental and Western Air, Inc., Additional North-South California Service 
4 C.A.B. 373, 375 (1943) ; Southwest-Northeast Service case, 22 C A.B. 52 60 (1955) 
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smaller trunks or a local service carrier. ^^ In any proceeding the 
amount of probable diversion will be considered, and it may be con- 
trolling where it is substantial enough to threaten the financial posi- 
tion of a weak carrier (or to increase the subsidy need for a local serv- 
ice carrier) . 

(d) If the first three points, considered together, point to- a new 
authorization, the Board considers the feasibility of service by various 
applicants. New service is not rendered in a vacuum, and the Board 
has to satisfy itself that one or more carriers are so situated with re- 
spect to routes, facilities, and equipment as to be able to conduct an 
economically feasible operation.^^ As among the competing appli- 
cants who are eligible, a number of considerations are taken into ac- 
count in making the selection : 

(i) Integration of the new authority with the old is an impor- 
tant consideration.^^ First, the convenient location of existing 
facilities may mean that the new service can be rendered more 
eiSciently and economically.^^ Second, the existence of traffic 
flows over existing routes, which can be channeled into the new 
routes, may permit more extensive and economical development 
of the new route, since traffic levels over the latter will be higher 
that for other camers.^^ Third, the existence of the new author- 
ity may permit changes in scheduling and equipment utilization 
which will make possible improvement of service on the old 
routes. ^^ 

(ii) Related to this is the applicant's "historic participation" 
in the traffic. In order to encourage carriers to build up traffic on 
their routes and to minimize disruption of -existing traffic rela- 
tions, the Board will give some weight to the carrier's prior par- 
ticipation in the traffic in question, either as a connecting carrier 
or a more circuitous carrier. ^^ Thus American recently was se- 
lected ^^ as a third nonstop carrier between New York and San 
.. Francisco because it had participated in the New York-San Fran- 
cisco traffic on its transcontinental route through Chicago ; North- 
west, the rejected applicant, was a complete stranger to San 
Francisco. 

(iii) Pointing in a different direction is the Board's policy of 
strengthening the smaller trunkline carriers, attempting to bal- 
ance the industry by equalizing to some extent the strong and the 
weak. This may involve the injection of a smaller trunkline, with 
a limited system, into an entirely new market: This factor re- 
ceived particular emphasis in a series of decisions in the middle 
fifties which granted extensive new route authority to the smaller 
trunklines, particularly in long-haul, high-density markets.^^ 

. ^^ Great Lakes-Southeast Service case, 27 C.A.B. 829, 839-841 (1958) ; Southern Trans- 
continental Service case, E-16500, Majrch 13, 1961, appeal pending. 

^9 Southern Transcontinental Service ease, E-16500, March 13, 1961, appeal pending. 

^Trans-Southern Airlines, Inc. — Certificate of Public Convenience and Necessity, 2 
C.A.B. 250, 271 (1940) ; Delta Air Corporation — Certificate of Public Convenience and 
Necessity, 2 C.A.B. 447, 468 (1941). 

<^New York-San Francisco Nonstop Service case, E-14412, September 2, 1959. 

^^New York-Florida case, 24 C.A.B. 94, 100 (1956) ; Great Lakes-Southeast Service case. 
27 C.A.B. 829, 838 (1958). 

<^'^ Middle Atlantic Area case, 9 C.A.B. 131, 144 (1948). 

^^ Chicago-Mil waukee-T win Cities case, E-13890, May 19, 1959; Denver Service case, 22 
C.A.B. 1178, 1183 (1855). But see Great Lakes-Southeast Service case, supra at 83i7. 

"* New York-San Francisco Nonstop Service case, supra. 

^^New York-Chicago Service case, 22 C.A.B. 973 (1955) ; Denver Service case, 22 C.A.B. 
1178 (1955) ; Southwest-Northeast Service case, 22 C.A.B. 52 (1955). 
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Actuallj?' a similar attitude probably has been present in more 
generalized form throughout the administration of the act : it is 
difficult to review a series of route cases wthout coming to the 
conclusion that the Board is endeavoring to distribute desirable 
routes among all the existing trunklines, big and small, so that 
none will feel neglected. This may be described as maintaining 
"balance" in the industry; but this approach also maintains the 
status quo to a large extent and the good will of the existing 
carriers toward the Board. . 

(iv) The Board also considers the operational policies of the 
different carriers, choosing a specialist in coach service if that 
is the most glaring deficiency in the market under consideration ^^ 
or choosing a regional carrier if the traffic to be served lies wholly 
or primarily within that carrier's region.^^ This probably is not 
one of the stronger factors, and its seems to be advanced most 
often in support of decisions resting on other grounds. The same 
observation may be made as regards many of the other factors 
found in Board opinions. 

(v) Finally, the Board has to consider what other services will 
be made possible as an incident to selecting one carrier over an- 
other for the major market needs. Each carrier has a different 
route system and, absent express restriction, the carrier selected 
may render service between the newly awarded points and any of 
its existing authorized points as long as junction points are ob- 
served (mandatory stops where different roiites or segments are 
joined) ,^^ Thus the selection of each carrier brings with it dif- 
ferent new services to and from other points oii that carrier's 
routes. This may be good or bad. If the new combinations are 
worthy of service and presently have none, this is a factor iii the 
carrier's favor. If the new combinations already have ample 
service, and the addition of the applicant will lead to "excessive" 
competition, this is a negative factor— although one which may 
sometinies be eliminated by an appropriate restriction.^^ 
^ Once again, the questions of selection of route and selection of car- 
rier are intermingled. Although the issues may he divided for con- 
sideration, the separation, while valid in terms of emphasis, is never 
complete. For the choice in the last analysis is between one carrier 
with an existing route system and a consequent "package" of city 
pairs which will be served, and another carrier with a different route 
structure and a different "package" of city pairs. Indeed, even the 
usual emphasis may be reversed, and instead of starting with a route 
that needs a new carrier the Board may begin with a carrier that needs 
new route authority. 

The more conventional cases coming under this heading are the 
route consolidation cases, where a carrier seeks the consolidation of 
separate routes by (a) elimination of a junction point, making non- 
es Reopened Milwaukee-Chicago-New York Restriction case, 21 C.A.B. 760 (1955) ; 
Aew) York-Chicago Service case, supra at 978. \ 

*^Braniff Airways, Inc., Memphis-Oklahoma Clty-El Paso Service, 6 C.A.B. 169, 180 
(1944) ; New York-Chicago Service case, supra at 978. 
^ North Central case, 7 C.A.B. 639, 650 (1946), 

«*> Reopened Milwaukee-Chicago-New York Restriction case, 21 C.A.B. 760, 764 (1955); 
Service by Western Air Lines, Inc., to Sioux Falls, South Dakota. 20 C.A.B. 757, 758 
(1955) ; New York-Chicago Service case, 22 C.A.B. 973 (1955) ; Southv^est-Northeast Serv- 
ice cslbq, 22 C.A.B. 52 (1955). : " 
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stop operation possible; ^'^ (b) transformation of common points on 
separate routes into intermediate points on a single route for the same 
purpose; ^^ or (c) certification of a new intermediate point to unite 
separate routes into a single route/^ "Where the consolidation will 
not result in duplication of existing service, the primary focus is on 
the effect of the applicant's proposal in reducing its costs and facilitat- 
ing better service/^ Where duplication will result, the Board has 
required that a need for improved service be shown and that diver- 
sion from existing carriers be weighed against the factors favoring 
the route consolidation/^ Even so, the primary impetus for the new 
authority comes, not from the demand for new service, but from the 
carriers' attempt to achieve greater operating efficiency. 

In a less conventional setting, the Board on occasion may have in- 
jected a new carrier into a route for reasons other than the need for 
new services on that route. Thus in 1956 the Board certificated 
Northeast ^^ — the only trunkline then still on subsidy— into the lucra- 
tive New York-Miami market for five years. To be sure, the Board 
found a need for additional competitive service. But the circum- 
stances surrounding the case — ^the admittedly good development of 
the route by existing carriers, the rejection of other applicants with 
seemingly superior claims, the limited duration of the certificate — all 
seems to indicate that the principal impetus for the certification was 
the desire 'to get Northeasit off su:bsidy . 

This summary does not purport to be complete, nor to exhaust the 
factors adduced by the Board in support of particular route awards. 
It does, however, indicate the major types of considerations frequently 
advanced in deciding route cases. 

C. THE ECONOMIC SIGNIFICANCE OF AIR CARRIER 

LICENSING 

Domestic commercial aviation has made great strides since 1938. 
Even so, it remains today a highly specialized transportation medium, 
accounting for only a small minority of intercity freight and passenger 
ti^affic. Prospects for the future are the subject of considerable debate. 

L Development of the air transportation industry 

In the twenty-one years from 1939 to 1960, the transportation of all 
forms of property by commercial air carrier within the United States 
increased 6,667 percent from 12 million ton-miles ^^ to roughly 800 
million ton-miles.'^' But the 1960 shipments (including small quanti- 
ties of private air transport) amounted to only 0.058 percent of all 
intercity freight movements.^^ Over 99.9 percent of intercity freight 
moved by rail, truck, water carrier, or pipeline.^^ 

In the same twenty -one year period, domestic air passenger travel 
on commercial aircraft increased almost 5,000 percent from 683 million 

^0 Eastern Route Consolidation case, 25 C.A.B. 215 (1957). 
'^American Airlines, Inc., Consolidation of Routes, 7 C.A.B. 337 (1946). 
'^a Delta Air Lines, Inc., Amendment of Certificate, 11 C.A.B. IS (1949). 
'3 American Airlines, Inc., Comsolidaftion of Routes, supra. 
"^^ Eastern Route Consolidation case, supra. 
'^New York-Florida case, 24 C.A.B. 94 (1956). 

"^^ICC Bureau of Transport Economics and Statistics, State No. 6103, Intercity Ton- 
Miles, 1939-1959, at 4 (1961). 

■" ICC, Seventy-fifth Annual Report 15 (1961). 
78 JUd. 
7« Ihid. 
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revenue passenger-miles^^ to 33 billion reYemae passengeT-miles.®^ 
But in 1960 the airlines accounted for only 4.38 percent of all intercity 
passenger travel. '^^ The 1960 totals for domestic intercity passenger- 
miles are as follows: ss 



Transportation medium 


Passenger- 
miles 
(millions) 


Share of pub- 
lic transit 


Share of 
total transit 


Railroads 


21,574 

19, 896 

2,068 

33, 035 

923 

677, 589 


28. 9 
26.7 


2.86 


MotorbuS- > ^ -. 


2.63 


Waterways i 


.27 


Commercial airlines 


44.3 


4.38 


Other aircraft 


.12 


Private autom.obiles ^ __ 




89.74 








Total public transit .._ 


74, 505 
680,580 
755, 085 


]00.0 


9.77 


Total private transit 


90.24 


Total transit 




100.0 


\ 







1 Traffic on inland waterways is treated as private transit, since division between public and private is 
impracticable and the shares involved are extremely small. 

As these figures indicate, the important characteristic of domestic 
air transport is the large share it holds of puhlic intercity passenger 
traffic : the growth in this respect has been from 2.3 percent in 1939 ^* 
to 44.3 percent in 1960,^^ giving commercial aviation a larger share 
of this traffic than any other form of public transport; much of this^ 
is believed to be business travel. ^^ The dominance of the private auto- 
mobile, how^ever, has limited the airlines' share of total intercity 
passenger movements : the growth has been from 0.2 percent in 1939 ^'^ : 
to 4.38 percent in 1960.^^ 

Within the domestic air transport industry, passenger and freight 
movements ha.ve been shared by the various components of the in- 
dustry in the following proportions (figures are for fiscal 1961) : ^^ 



Component 


Revenue 
Passenger- 
miles 


Share of ' 
. total 

revenue I 

passenger: 

miles 


Cargo 1 
ton-miles 


Share of 

total cargo 

ton -miles 


Domestic trunkline . 


Billions 

28. 96 
1.24 


Billions 
90.2 
3.8 


Millions 
5G4.1 
11.2 
134. 4 
147.9 


Millions 

65.8 


Local service and helicop ter _ _ . 


1.3 


All-cargo .. _ ... ., 


15.7 


Supplemental,... _ .. ._ .. . 


1.92 


^■9 


17.3 






Total . 


32. 12 


100.0 


857.6 


100.0 







1 Cargo ton-miles include freight, express, excess baggage, and mail, 
and Hawaii have been exclnded. 



Movements wholly within Alaska 



so CAB, Handhook of Airline Statistics 11-14 (1961). 

81 In 1960 scheduled service accountedf for 30.5 billion revenue passenger-miles. CAB 
Handbook of Airline Statistics 11-14 (1961). Nonscheduled service by scheduled airlines 
totaled 0.54 billion revenue passenger-miles. CAB, Handbook of Airline Statistics II-IS 
(1961). Based on statistics in CAB Annual Report 76 (1961), for 12 months ended 
March 31, 1961, and statistics for 12 months ended March 31, 1960 in CAB Annual Report 
69 (1960), it is estimated that supplemental air carriers accounted for 1.9 billion revenue 
pasenger-miles in 1960. The total revenue passenger-miles of these three forms of com- 
mercial air transportation was approximately 33 billion. ' 

S2 ICC, Seventy-hfth Annual Report 15 (1961), supplemented by the computation in 
note 81 supra. . , 

^Ihid. ■ I 

8* Air Transport Association of America, Facts and Figures About Air Transportation 27 
(1961). 

es Supra at notes 81-83. ■ ■ 

80 A recent survey conducted by the Fortune Market Research Department indicates that 
59 percent of airline passengers are engaged in business travel.: Fortune Airline Study 5 
(1961). • ■ • ; 

^ Air Transport Association of America, Facts and Figures about Air Transportation 27 
(1961). 

ss Supra at notes 81-83. 

e»CAB Annual Report 76 (1961). 
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The following table shows the division of traffic among the eleven 
trunklin^ carriers, in annual revenue passenger-miles, in shares of 
domestic trunkline traffic, and, in shares of industry traffic.^° 



Trunkline carrier 

■ ' ■ ■ . ^ 


Revenue 
passenger- 
miles 
(12 months 
ended 
Oct. 31, 
1961) 


Percent of 
trunkline 
revenue 
passenger- 
miles 


Percent of 
industry 
revenue 

passenger- 
miles 1 


American.. 


Thousands 
5,896,075 
1,049,349 

880, 596 
2,127,421 
3,941,257 
1,071,821 

723, 791 
1,011,290 
4, 223. 832 
7,463,495 

839,295 


19.8 
3.6 
3.0 
7. 2 

13.8 
3.7 
2.5 
3.5 

14.5 

25.5 
2.9 


17.8 


Braniff _i 


3.2 


Continental _ _. _._ 


2.7 


Delta.. 


6.5 


Eastern.^ . 


12.4 


National ... ... 


3.3 


Northeast _ _ 


2.3 


Northwest ._ . 


3.2 


TWA _ 


13.1 


United 2 


23.0 


Western.. ... 


2.6 






Total 


29, 228, 222 


100.0 


90.0 







1 Percentage of trunkline revenue passenger-miles was mulitplied by 0.9, since trunklines account for 
approximately 90 percent of industry revenue passenger-miles. 

3 Figures include traffic of Capital applicable to periods prior to Capital's merger with United on June 1 , 
1961. 

The Big Four account for some 73.6 percent of domestic trunkline 
passenger traffic and 66.3 percent of the total domestic passenger traffic. 
These percentages may be compared with the 80 percent share of the 
Big Four when regulation was first imposed in 1938.'^^ Despite the 
Board's policy of strengthening the weaker trunklines, the Big Four 
remain dominant both among the trunklines and in^the industiy as 
a whole. The modest dilution that has occurred in the Big Four's 
share of industry traffic is as much the consequence of introducing new 
components into the industry (local service and supplementals) as 
it is attributable to strengthening the weaker trunks. And yet the 
Board's policy of strengthening the weaker trunks, coupled with other 
factors, has led to extensive point-to-point competition among trunk- 
line carriers. 

In the following table there are set forth trunkline schedules for 
the 100 city-pairs accounting for the largest numbers of revenue pas- 
senger-miles in 1960.^^ Some authorizations may be restricted, thereby 
limiting the number of schedules which may be offered by an individual 
carrier; in other instances authorizations may not be fully utilized. 

po Letter from Mr. William Weinfeld, Chief, Research and Statistics Division, Office of 
Carrier Accounts and Statistics, Civil Aeronautics Board, to Professor W. K. Jones, dated 
February 16, 1962. 

»^ W. K. Jones, Antitrust and Specific Economic Regulation: An Introduction to Compara- 
tive A7ial]/siSj 19 A.B.A. Antirust Section 261, 304 (1961). 

. ^2 The 100 city-pairs in order of passenger-mile rank were obtained' from CAB, Domestic 
Origin-Destination Survey, January 1 to December 31, 1960, vol. 1-13, Table 4 (1961). 
The trunkline schedules for these city-pairs were obtained from Official Airline Guide, 
North ' American ed., September 1961. 
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Numl)er of trunklines offering schedules Number and nature of city-pairs 

5 or more nonstop— -^ 3 (the New York-Washtagton-BcMgton 

triangle). 

4 nonstop— ^ 4 (3 in the top 10 city-pairs). 

3 nonstop., 22 (14 in the top 45 city-pairs), 

2 nonstop, plus 1 or more significant 1- 

stop 8 (scattered). 

2 nonstop 23 (scattered). 

1 nonstop, plus 1 or more significant 1- 

stop ; . 17 (scattered). 

More than 1 multistop i : 10 (7 in the bottom half of the 100 city- 
pairs). 

1 nonstop 4 (all in bottom 22 city-pairs). 

1 multistop 9 (7 in bottom 20 city-pairs). 

To place these figures in perspective, consideration must be given 
to the nature of these city -pairs. Two factors are of importance : 

(1) The average number of revenue passengers moving over the 
segment each day — this indicates the density of the movement and has 
an obvious bearing on the practicability of multiple flights. 

(2) The total revenue passenger-miles moving over the segment 
annually— this indicates the general revenue potential of the route, 
since gross revenues vary roughly in proportion to revenue passenger- 
miles. 

Of the 100 city-pairs which have the highest revenue passenger- 
miles, and therefore the highest revenue potential, 17 generated less 
than 50 passengers daily in each direction.^^ If city-pairs are ranked 
in terms of density (revenue passengers) rather than revenue po- 
tential (revenue passenger-miles) , the one hundredth shows an average 
daily passenger flow of only 81 in each direction ;, ^^ but this grouping 
contains many short hauls which generate less revenue because they 
account for fewer revenue passenger-miles. 

Without attempting to set any precise outer limit, it is evident that 
there are not an unusually large number of routes which, under cur- 
rent traffic flows, are sufficiently lucrative (revenue passenger-miles)' 
and sufficiently dense (revenue passengers) to support multiple car- 
rier operations. Under either measure the point is soon reached where 
average daily traffic flows are well under 100 each way. With these 
figures comparison may be made to the capacities of modem aviation 
equipment : jets capable of carrying between 64 and 179 passengers ; ^^ 
jet propeller craft with capacities ranging from 40 to 98 ; ^^ large con- 
ventional aircraft with capacities between 40 and 95 ; ^^ and the vener- 
able DC-3, which can carry 21 passengers. 

It is possible, of course, for individual market flows to be combined 
by a multistop flight servicing several markets. But this, too, carries 
important implications: services in individual markets thus become 
closely interrelated, necessitating inquiries much broader than the 
service needs between various isolated pairs of cities. In any case, the 
domestic trunkline appears to be flying capacities, at current passenger 

«» CAB Domestic Origin-Destination Survey, January 1 to December 31, 1960, vol. 1-13, 
Table 4 (1»61). 

PB Passenirers : Boeing 707, 121-179; Boeing 720, 149; Convair 880, S4-110 ; DC-8, 118- 
176; Caravelle, 64-80. 

The figures in this and succeeding footnotes are taken from various editions of Jane's 
All the World's Aircraft. 

»« Passengers ; Fairchild F-27, 40 ; Lockheed Electra, 66-98 ; Vickers Viscount, 40-59. 

•^Passengers : Convair 240, 40 ; Convair 340, 44 ; Convair 440, 44-52 ; DC-6, 82 ; DC-7, 
95 ; Lockheed Constellation, 94 ; Lockheed Super G, 92 ; Martin 404^ 40. 
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fares, which substantially exceed the public's demand for accom- 
modations. They reported that in 1961 they were able to fill only 56 
percent of available seats (a drop of 3.5 percent from the previous 
year) ; and they ran losses amounting to roughly 30 million dollars.^^ 
The development of the domestic trunkline market since World 
War II is summarized in the next table, the numbered columns of 
which relate the following information: (1) domestic revenue pas- 
senger-miles of domestic trunklines in scheduled service; ^® (2) per-e 
centage increases or decrase in such revenue passenger-miles over the 
previous year; ^^^ (3) domestic route miles operated by domestic trun- 
lines; ^^^ (4) percentage increase or decrease in such route miles over 
the previous year; (5) total capital invested in domestic operations of 
domestic trunklines; ^^^ (6) rate of return on such invested capital.=^°^ 



Year 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


1945 _ 


Thousands 

3, 336, 278 

5,903,111 

6,016,257 

6.840,211 

6, 670, 726 

7. 766, 008 

10,210,726 

12, 120, 789 

14,297,581 

16, 234, 638 

19, 205, 675 

21, 643, 140 

24, 499, 510 

24, 435, 657 

28, 127, 216 

29,233,199 


54.4 
76.9 
1.9 
-2.9 
12.5 
18.2 
31.5 
18.7 
18.0 
13.5 
18.3 
12.7 
13.2 
-.3 
15.1 
3.9 


42,486 
48, 168 
51,066 
54,622 
65,643 
56, 072 
55. 867 
66, 683 
54,525 
64. 354 
64, 997 
58, 376 
60,693 
61, 341 
63,396 
63,265 




Thousands 

$168, 135 

256,957 

299, 439 

319. 132 

321,218 

335, 744 

353, 248 

417, 421 

486,208 

522, 470 

589, 861 

711,159 

903. 668 

1,006,858 

1.320.673 

1,679,640 




1946 __ ___ 


11.0 
6.01 
6.96 
1.88 
.77 

-.36 

-.61 
-1.90 

-.31 
1.18 
6.11 
3.97 
1.07 
3.35 

-.21 


-1.91 


1947 „_ 


-4.67 


1948 _ 


1.74 


1949 ._. 


6.75 


1950 


12.31 


1951 


13.44 


1952 


14 19 


1953 


11.22 


1954 ___ __. 


11.21 


1955 


11.85 


1956.__. _.. 


9.57 


1957 


4.80 


1958 __ 


6.49 


1969 


7.12 


1960.„ 


2.79 







From columns (1), (3), and (5) it is evident that, over the entire 
postwar period, substantial growth has occurred in domestic trunkline 
traffic, route mileage and investment. But columns (2), (4), and (6) 
illustrate the erratic nature of this growth and the impact on domestic 
trunkline profits. While other factors, such as equipment capacity 
and operating expenses, undoubtedly affect the profit margins of the 
trunklines, it seems evident that traffic growth has a positive effect on 
such profits and new route mileage a negative effect. 

2. Prospects for the future 

The probable direction of future air carrier licensing can be dis- 
cussed in terms of the two major branches of the industry. 

a. Local service. Applications for the extension of local service 
operations place the Board between two significant political pressures. 
On the one hand, there is always opposition to lavish disbursements of 

88 Air Transport Association of America, press release, January 1, 1962. 

«» CAB, Handboolc of Airline Statistics 11-14 (1961). 

^w CAB, Handbook of Airline Statistics 11-15 (1961), 

■^01 Letter from Mr. William Weinfeld, Chief, Research and Statistics Dlyisloh, Office of 
Carrier Accounts and) Statistics, Civil Aeronautics Board, to Professor W. K. Jones, dated 
February 16, 1962. 

This figure is the net certificated domestic route mileage of the domestic trunkline car- 
riers, being a total of the shortest distance connecting all of the points served by each 
individual carrier on all of its routes along flight paths authorized in its certificate of 
public convenience and necessity. Duplication is removed for each carrier's routes but not 
as between different carriers. The data are weighted for the time element involved In route 
changes. 

i«2 CAB, Handbook of Airline Statistics 11-64 (1961). 

103 The figure for 1946 through 1950 were obtained from the Initial Decision of Exam- 
iner Ralph L. Wiser in the General Passenger Fare Investigation, Docket No. 8008 et al. 
Appendix No. 1, May 27, 1959. Figures for 1951 and later years were obtained from 
CAB, Handbook of Airline Statistics 11-65 (1961). 
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the taxpayers' money in the form of mail pay subMdy ; and the Board's 
staff has been traditionally conservative on this 'issue. On the other 
hand, there is a strong desire for the extension of air service to smaller 
communities, pa:rticularly where satisfactory surface transportation 
is unavailable; and these communities have articulate and forceful 
spokesmen in the Congress. The conflicting pressures probably will 
coine to a head in the near future on two issues: deletion of commu- 
nities presently receiving service, pursuant to the "use it or lose it" 
policy; and determination of applications for a subsidized "third- 
level" of air service to communities too small to be reached even by 
the local service carriers. To date the Board has received little guid- 
ance from the Congress on how far it should go in expending the tax- 
payers' dollars for rural air service. 

b. Trunklines. With the advent of the jets — with their faster 
speed and greater capacity — the trunkline network is overextended in 
many places, at least insofar as jet operations are concerned. The 
emphasis in coming yearsi undoubtedly will be on, transferring smaller 
cities to local service carriers rather than introducing trunkline service 
into new market, although this is a highly controversial subject. 
There remains, however, the question of whether !(and to what extent) 
competitive services, should be aiithorized over segments admittedly 
suitable for trunkline operations. The present inclination on this 
issue appears to be decidely negative. Its future resolution will prob- 
ably depend on : 

(a) The magnitude of growth in traffic potential. At present traffic 
levels, there seems to be little room for additional competitive service 
with large-capacity equipment. Indeed, many of the markets which 
have such service are unusually "thin." 

(b) Conclusions about elasticity of demand for air transportation. 
If the demand is highly elastic- — ^.6., many more passengers would 
travel at lower fares— present traffic levels are not decisive ; additional 
competition could be certificated to drive down fares and build up 
traffic. If, on the other hand, demand is inelastic— i.^., about the same 
number of passengers would travel despite wide variations in fares^ — 
the benefits of extending competitive services are less evident. Com- 
petition in nonprice matters^ — schedules, equipment, service — can prob- 
ably be effected by certifying two carriers over important routes (as 
measured by present traffic standards) ; and fares can be controlled by 
the Board. One difficulty is the lack of systematic knowledge about 
the elasticity of demand for air transportation, particularly as it con- 
cerns long-run consumer preferences related to general fare levels — as 
contrasted with the results of promotional fares in particular markets) . 

(c) The Board's attitude toward subsidy. In addition to the overt 
subsidy received by local service carriers, it is generally recognized 
that many airline services are internally subsidized — i.e., the trunk- 
lines serve small cities or lean routes at a loss or with little profit and 
make up the difference by charging higher fares than are necessary 
on the more lieavily traveled routes/^'* If grefjter entry is permitted 
on the popular routes, profits earned there will be forced down, mak- 
ing it impossible for the truiiks to subsidize internally their leaner 
routes. The Board has taken actions in recent years inconsistent with 
the concept of internal subsidy: certificatin.of multiple carriers on 

monopoly routes formerly yielding high profits to the monopolist; 

1^* Ricbmond. Re^iilntion and Competition in Air (Transportation 154-158 (1961). 
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substituting local service carriers for trunklines at snxaller communi- 
ties. On the other hand, the Board has sometimes aAvarded profitable 
routes to local service carriers to aid them in reducing subsidy/^^ and 
has begun to compel "adequate service" in lean markets neglected by 
recalcitrant trunklines.^"^ Perhaps the safest escape from the conflict 
between 'piiblic subsidy costs and rural service demands is to augment 
the contributions of internal subsidy to leaner routes and to protect 
profitbale routes to facilitate such contributions. The Board can 
justify this approach on the ground that internal cross-subsidization is 
a common ingredient of most regulated pricing and some unregulated 
pricing. But the signiiScant appeal is the fact that a disguised tax 
and internal subsidy — in the form -of protected profits on the more 
lucrative routes— is evidently more acceptable politically than the 
overt taxes which must be used to support Government subsidies. 

(d) The Board's concern about industry profits. Protection of 
high profit routes may be needed to make feasible a policy of internal 
subsidzation. Industry profits may also be an object of concern be- 
cause of a number of other views: that high profits are essential to 
an adequate safety program; or that such profits are essential to the 
introduction of new equipment styles at a rapid pace; or that the 
Board is responsible for the "health" of the air carrier industry and 
that profits are a measure of such health. These attitudes are of course 
promoted bythe degree of identification Board Members have with 
the industry. If these attitudes are strong, the tendency would be to 
protect profits from the^ depressing effects of additional competition. 
By contrast a policy more imbued wath a competitive spirit — willing 
to have prices and profits drop and to allow weaker or ineffective 
carriers to fail — might point in the opposite direction. The situation 
ma}^ become confused, however, by a desire to preserve "competition" 
as concretely embodied in the smaller trunklines, and to do so by shel- 
tering them from the adverse effects of the general decline in industry 
revenues that might be prompted by additional licensing. 

All of these issues involve complex interrelationships of fact and 
policy. The factual elements are clearer in the first two; and the 
policy aspects predominate in the lattter two. But policy outlook 
certainly colors factual appraisals; and factual premises or assump- 
tions underlie the policy conclusions. The complexity of the relation- 
ships is difficult enough. More troubling is the extent to which the 
facts are in doubt — or largely unknowable — and the extent to which 
the important issues of public policy are left to resolution by the in- 
dividual Board Member with little authoritative guidance from the 
Congress. 

D. ORGANIZATION OF THE LICENSING PROCESS 

The ultimate responsibility for authorizing new domestic air 
transportation rests with the Civil Aeronautics Board, an independent 
regulatory agency of five Members appointed for staggered terms of 
six years each.^°^ 

1^05 Syracuse-New YorTc City case, 24 C.A.B. 770 (1957) ; Pacific-Southioest Local Service 
case, E-17950, January 23, 1962, 

106 Flint-Grand Bapids, Adequacy of Service Investigation, E-1516fi, April 29, 1961 ; 
Washington-Baltimore, Adequacy of Service Investigation, E-15162, April 29, 1961 ; Toledo, 
Adequacy of Service Investigation, B-14629, November 10, 1959 ; Adequacy of Domestic 
Airline Service: The Community's Role in a Changing Industry, 68 Yale L. J. 1199 (1959). 

i'>7 49 U.S.C.A. § 1321(a)(1) ; Statement of Organization and Delegations of Final Au- 
thority, sees. 1.1, 1.2(a), 25 F.R. 657 (1960), as amended, 25 F.R. 12918 (1960). 26 F.R. 
7231 (1961) (hereafter "Organization") 
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The tenures of the current Members of the Board are 10.8 years, 
5.6 ^rears, 2.1 years, 2.1 years, and 10 months (as of December 31, 1961) . 
Their average tenure is 4.3 years; but it is only 2.9 years if the single 
ten-year Member is excluded. The 22 prior Board Members ap- 
pointed since 1938 had tenures averaging 4,2 years ; but the average is 
only 2.8 years if three Members with ten or more years of service are 
excluded. The longest term recorded was 16.4 years ; three appointees 
served less than a year. More than half of the 27 past and present 
Members of the Board had experience in aviation regulation or in. 
other economic regulation prior to their appointment to the Board : 
9 with the Federal Government, 4 with state governments, and 3 in 
nongovernmental positions. The remaining 11 evidently had no 
prior experience directly relevant to their duties on the Board. 

Each Board Member has one personal assistant — except the Chair- 
man, who has two. These are ungraded $17,000 employees, except 
for one with a GS-15 rating. Their average experience with the 
Board is 7.4 years/^ For additional professional assistance in the 
discharge of their many duties, Board members must look to the gen- 
eral staff. The staff components principally involved in licensing 
domestic air transportation are as follows : 

1. Bureau of Economic Regulation 

Headed by a Director (GS-18, 20.4 years) ^°^ and a Deputy Director 
(GS-17y 3.7 years),"** the Bureau is divided into three Divisions: 
(1) Rates, (2) Subsidy, and (3) Routes and Agreements. ^^V The 
Routes and Agreements Division is the largest and it plays an impor- 
tant role in the licensing of new air transportation.^^^ Its profes- 
sional staff includes both lawyers and economic analysts. The Chief 
of the Division (GS-17, 14.3 years) "^ is a lawyer ; the Assistant Chief 
(GS--15, 20 years) is an analyst. The Routes and Agreement Divi- 
sion is divided into five components : 

(1) Legal Staff. There are 20 authorized positions for attorneys 
on the Legal Staff. Their functions are to act as Bureau Counsel in 
formal proceedings ^^^ and to do other legal work connected with the 
processing of route cases. The 18 attorneys currently employed range 
from the Chief of the Staff (GS-15, 10.1 years) and two attorneys with 
over 15 years experience (GrS~14 and 13), to three attorneys who are 
with the Board for less than a year (GS-9 and 11).; there are two 
vacancies. Most of the attorneys are in the GS-ll to GS-13 range; 
their average time with the Board is 4.9 years. 

(2) Trunkline Section. There are 14 authorized positions for 
analysts in the Trunkline Section. Their functions are to perform 
statistical and analytical work for the Division, process informal mat- 
ters, prepare exhibits and act as expert witnesses in formal proceed- 
ings, and otherwise assist Bureau Counsel in such proceedings. In 
addition to domestic trunkline carriers, this section handles -matters 
related to United States international carriers and foreign air car- 

losUnleas otherwise Indicated, time with the Board is as of December 1, 1961, .and 
includes absences for military service. 

tto» Organization § 4.2 ; DelegatlonB and Review of Action Under Delegation ; Non-Hearing 
Matters, 14 C.P.R. S 385.12 (hereafter "Delegation"). 

^0 Organization § 4.5. . ^ 

^ Organization § 4.1. 

^ Organization § 4.10. 

"3 Organization § 4.11 ; Delegation § 485.13. 

^* Organization § 4.12. 
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riers. Counting the Section Chief (GS-15, 19.9 years), there are 
seven analysts with ten or more years time with the Board; only two 
have less than two years experience; there is one vacancy. Six ana- 
lysts are GS-12 to GS-15 ; four are GS-11 ; and three are GS-7. The 
average tenure of all analysts is 9.5 years. 

(3) Local Service Section. There are 16 authorized positions for 
analysts in this section. Their functions are similar to those of the 
Trunkline Section analysts except that they are concerned with local 
service carriers, helicopters, and territorial carriers. Including the 
Section Chief (GS-15, 17.9 years), there are six analysts with ten 
or more years time with the Board ; only one has less than two years 
experience; there are three vacancies. The personnel are divided into 
three groups of roughly equal size : GS-13 or higher, GS-11 and GS- 
12, and GS-7 and GS-9. Average tenure of all such analysts is 9.2 
years. 

(4) Carrier Services Section, There are eight authorized positions 
for analysts in this section. Their fimctions are the same as the other 
analysts considered except that they are concerned principally with 
supplemental air carriers, charter authorizations, and freight for- 
warders. With the Section Chief (GS-15, 19.4 years) , there are three 
analysts with 10 or more years of experience; only one has less than 
two years; there are two vacancies. Four of the analysts are GS-11, 
and two are GS-7. Their average tenure is 10.6 years. 

(5) Agreements Section. This section is not concerned with initial 
licensing but with relations among air carriers; details on its composi- 
tion are therefore omitted. 

Considering the Division as a whole, the workload is divided very 
roughly as follows: domestic air carrier licensing, 50 percent; other 
licensing (primarily international), 20 percent; matters other than 
initial licensing, 30 percent. With respect to domestic licensing, the 
Bureau spends a little more than twice as much time on formal 
proceedings as on informal authorizations, 

2o Bureau of Hearing Examiners 

Headed by a Chief Examiner,^^^ the Bureau has authorized 24 posi- 
tions for hearing examiners, all GS-i5. Of the 20 examiners on wriom 
information is available, 4 have been CAB examiners for twenty or 
more years and 14 others for ten or more years ; there are also some 
vacancies and a recent appointee. The average tenure of the twenty 
is 16.5 years, and they average another 5.6 years of specialized govern- 
mental experience related to their examiner function. All are ap- 
pointed pursuant to § 11 of the Administrative Procedure Act 
and their primary function is to preside at formal evidentiary hear- 
ings and render initial decisions based on the records made.^^® Except 
for a secretary, they normally work without individually assigned 
assistance. About 40 percent of the workload of all hearing exaniiners 
concerns the licensing of domestic air transportation ; another 10 per- 
cent involves other licensing, primarily foreign and international 
carriers. 



i« Organization §§ 3.1, 3.2, 3.3 ; Delegation sec. 885.10. 
^^ Organization Bee. 3.5, 3.8 ; Delegation sec. 385.11. 
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3. Office of General Counsel 

The General (GS-18, 23.2 years) ^^^ and Deputy General Counsel 
(GS-17, 14.9 years) head a legal ofSce that is divided into four partsV^^ 
portions of two of these components have a direct relation to the 
licensing process. 

In the immediate ofBce of the General Counsel ^^^ are a number of 
specialists in different subjects. One of these is the Special Counsel 
(Routes) (GS-15, 21.5 years), who advises on novel and important 
questions concerning domestic route matters and is the principal co- 
ordinator on this subject in relations among the Board, the Bureau, 
and other branches of the office of General Counsel. 

Two of the Divisions of the Office — (1) Rules and Legislation ^^^^ 
and (2) Litigation and Research ^^^ — are not specifically involved in 
the licensing process, but may contribute indirectly : the former by ad- 
vising on changes in rules and legislation affecting licensing activities; 
and the latter (primarily concerned with defending Board orders in 
court) by engaging in generalized research with respect to licensing 
problems. 

The Opinion Writing Division, by contrast, is directly involved in 
the licensing process, since its major responsibility is the drafting of 
Board opinions and orders.^^^ Headed by the Associate General 
Counsel, Opinion Writing (GS-16, 13.6 years) ,^^^ the Division has an 
authorized strength of 12 additional attorneys. The present staff of 
10 range from GS-12 to GS-14 and from complete newcomers to one 
attorney with almost 13 years with the Board. Their average tenure 
is 3.8 years. About 45 percent of the workload of the Opinion Writ- 
ing Division involves domestic route matters and another 10 percent 
is concerned with international and foreign carrier licensing. 

4c Other Board Gomponents 

Independent of the three previously described staff groups are a 
number of additional units which also play a part in the licensing 
process. 

Recently the Board established a Planning Office with an authorized 
strength of three economists. Two are now on the premises (GS-16 
and GS-15). Although these economists do not participate in indi- 
vidual licensing proceedings, the general policies they formulate, if 
accepted, undoubtedly would have a significant impact on the Board's 
decisions on the licensing of domestic air transport. 

The Office of Carrier Accounts and Statistics is a substantial estab- 
lishment concerned primarily with the collection and collation of 
statistical data and with the auditing of carrier records.^^^ Its im- 
pact on the licensing process is twofold : first, the statistics and reports 
its disseminates are the primary data — ^the raw material — on which 
other participants in the licensing process rely ; second, three of the 
direct participants in the licensing process — Board Members, hearing 
examiners, and opinion writers — ^may call upon this Office to provide 
special technical and analytical assistance. " It is estimated that specia] 

^" Organization sec. 7.2, 7.S ; Delegation sec. 385.20. 

"^^ Organization sec. 7.1. 

^* Organization. sec. 7.2. 

^^ Organization sec. 7.5. 

^^ Organization sec. 7.7. 

^3 Organization § 7.8. 

f^ Organization § 7.9. 

^* Organization §§ 6.1, 6.2. 
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assistance in the latter category , involving primarily traffic analysts 
and accountants (GS-9 through GS-IS) , requires 4 man-years of effort 
annually. The Office may also assign an analyst to work directly 
with a hearing examiner on a particularly complex economic case; 
this has occurred about once a year over the last several years. 

The Executive Director of the Board plays an important role in 
management and personnel matters,^^^ including suggestions for im- 
provement of processing methods, but he is not a direct participant in 
individual licensing cases. Similarly, the Director of the Office of 
Community and Congressional Relations, while not a participant in 
the decisional process, advises community representatives as to the 
most promising methods of obtainini^ improved air service, and they in 
turn may trigger a licensing proceeding. 

E. PROCESSING OF FORMAL ROUTE PROCEEDINGS 

In roughly chronological sequence, the successive stages of a formal 
route proceeding will be considered. Thereafter the processing of new 
operating authority by informal methods will be briefly described. 

1. The decision to initiate proceedings 

Requests for additional air transportation may originate (i) with 
one or more air carriers, throug^h the filing of applications,^^^ or (ii) 
with community interests seeking to obtain new or additional air 
service by the filing of community applications or by petitioning the 
Board to act with respect to pending carrier applications.^^^ Occa- 
sionally the Board majr itself originate a route proceeding, but nor- 
mally such Board "initiation" follows, rather than precedes, requests 
for service by carriers or communities.^^® 

The selection of applications for processing involves important pol- 
icy determinations. In theory at least the Board used to process ap- 
plications in the order in which they were filed, although reserving 
power to make exceptions and expedite later-filed cases where special 
reasons required their early disposition. But the small number of 
route cases currentlj^ heard in relation to the Board's large backlog 
of pending applications has tended to make the exceptions more im- 
portant than the general nile. And the Board itself recently has an- 
nounced that the policy of recognizing priority of filing dates in as- 
signing applications for hearing has been honored more m the breach 
than in the observance.^^^ The net result is that a proceeding is not 
really started until a notice of prehearing conference (or some sub- 
stitmte) manifests Board intention to consider particular applications 
or additional air transporation needs between designated points. It 
is the Board and not the applicant which, in a realistic sense, controls 
the initiation of licensing proceedings. 

12S Organization § 2.3. 

^ 49 U.S.C.A. sec. 1371 (b) ; 14 C.F.R. sec. 201. 

127 Municipal applicants proceed under 49 U.S.C.A. § 1371(g), which empowers the Board 
to amend a carrier's certificate upon petition or complaint, /The act, however, does .not 
provide for municipal applicants as such. See Adequacy Of Domestic Airline Service: The 
Community's Role In A vhanging Industry^ 68 Yale L.J. 1199 (1959). 

>i28The Board's power to originate a route proceeding Is based on 49 U.S.C.A. § 1371(g), 
which authorizes the Boardi, on its own initiative, to amend or modify a carrier's certificate 
if it finds, after notice and hearing, that the public convenience and necessity so requires ; 
and also 49 U.S.C.A. § 1482(b), which authorizes the Board to Institute an investigation, 
on its own initiative, concerning any matter within its jurisdiction. 

129 Explanatory Statement, Notice of Proposed Rule Making, PDR-16, PSDR-2, 26 F.R. 
11841 (1961). 

20-101—63 23 
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The variations in methods of initiating proceedings are quite ex- 
tensive. They can usefully be considered under four headings : 

(1) Noticing applications. Simplest in form is the assignment of 
a single application for prehearing conference. This is accomplished 
by a notice of the Chief Examiner setting forth the time and place 
of the conference and the identity of the presiding officer. ^^^ The 
Chief Examiner may also add a list of applications, compiled from a 
review of the docket, which will be considered for consolidation with 
the principal application. The notice may be the result of specific 
Board instructions or the product of the Chief Examiner's independ- 
ent implementation of general Board policies. 

Usually the notice does not identify the scope of the proceeding 
except by its enumer^ation of one or more applications. On other 
occasions, where the Chief Examiner is implementing fairly specific 
instructions of the Board, there may be considerable definition in the 
initial notice. Thus the Southern Rocky Mov:ntain Area Local Serv- 
ice case was initiated by a notice starting that it was "contemplated 
that this proceeding will cover the local service pattern in the area 
bounded on the east by the cities of Denver, Albuquerque, and El Paso ; 
on the north by the cities of Denver, Las Vegas, Salt Lake City, Reno, 
and San Diego; on the west by the Pacific Ocean; and on the south 
by the United States- Mexican border." ^^^ The notice further stated 
that the scope of the proceeding might be modified as a result of the 
conference, and that consideration would be given to consolidation of 
a list of 21 applications. Notices of this nature generally are the pro- 
duct of planning and formulation by the Bureau of Economic Regula- 
tion. 

(2) Order of investigation. Hearings upon applications may also 
be instituted by order of the Board directing an investigation into 
air transportation requirements of specific markets.^^^ The docket 
may be reviewed to list applications which will be considered for con- 

' solidation, but the scope of the proceeding is determined independently 
of the applications, either by designating the terminal points of mar- 
kets (6.^., air service between Cleveland and New York) or by defin- 
ing the relevant area {e,g,^ in language similar to the Southern Rocky 
Mountain case) . The notice of prehearing conference follows shortly 
thereafter simply to provide the time and place of the conference. 

Orders of investigation generally originate as recommendations 
of the Bureau of Economic Regulation, based upon the work of 
analysts in studying the potential of markets for new air service. Such 
studies may be precipitated by the suggestion of a Board Member or 
a member of the staff; or they may emerge from the varied statistical 
work continually carried on in the Bureau. The recommendation is 
sent to the Chief Examiner for concurrence or information, and to the 
Special Counsel for Routes in the General Counsel's office, before it 
is considered by the Board. 

(3) Order to show cause. The Board may, aJt the outset, not only 
define the scope of the proceeding, but also announce its tentative con- 
clusions on the merits. The initial order, prepared by the Bureau 
with the concurrence of the Chief Examiner and the General Coun- 

130 CAB Rules of Practice in Economic Proceedings 23(a), 14 C.F.R. § 302.23'(a) (here- 
after "Rules of Practice"). 

131 Docket No. 5395 et al.. Notice of Prehearing Conference, February 4, 1960. 

132 See, for example, United Air Lines, Inc., Competitive Service Investigation, E-17217, 
July 25, 1961. 
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sel (through the Special Counsel for Routes), is one to "show cause" 
why the tentative conclusions should not be adopted.^^^ This technique 
has not yet been used with great frequency in route cases, and the 
exact manner of its use is not clearly defined. Its origin and process- 
ing, however, are similar to those of an order of investigation — except 
tliat it will require additional work on the Bureau's part to formulate 
the tentative conclusions advanced and the supporting statistical 
exhibits. 

(4) Motion to expedite. Private parties — cities or carriers — may 
seek to influence the initiation of processing by filing a motion to ex- 
pedite the hearing of a particular application or group of applica- 
tions.^^* The motion may be considered by the Chief Examiner and a 
recommendation made by him to the Board, with the concurrence of the 
Bureau requested. Or the Chief Examiner may refer the motion to 
the Bureau, particularly if reliance is placed on assertions as to eco- 
nomic facts; the Bureau then makes a recommendation to the Boards 
requesting concurrence by the Chief Examiner. The Board ultimately 
decides whether or not the matter should be expedited and issues an 
order embodying its conclusion and stating findings of varying 
specificity.^^^ An affirmative response to the motion will result in 
issuance of a notice of prehearing conference. 



Extensive Board control over initiation of proceedings is probably 
inevitable because of a number of factors built into the structure of 
the licensing process : 

First, the Board's examiners — limited in number — are consolidated 
into a single Bureau which must conduct hearings in all formal mat- 
ters coming before the Board,^^^ of which route proceedings are but 
one class. Moreover, some of the other matters requiring hearings in- 
volve sufficient urgency that normally they are accorded priority over 
applications for new domestic authority: rate matters; mergers and 
agreements; enforcement proceedings; foreign air carrier permits; 
certificate renewals; deletion of local service points pursuant to the 
"use it or lose it" policy. In short, route applications must compete 
with other types of proceedings and often the latter gain an overriding 
priority because of their international or economic implications or the 
transitory nature of the transaction involved. 

Second, applications for new air transportation authority do not 
give rise to issues which can be settled once and for all. A route re- 
quest which yesterday was turned down because of economic unfeasi- 
bility may be granted today if the governing economic factors have 
changed. Thus in 1961, in the Southern TranscontiTiental Service 
case,^^^ the Board certificated two transcontinental air carriers across 
the southern tier of states, granting authority which had been denied 

(133 See, for example, Boise-Las Vegas Service case, Statement of Tentative Findings and 
Conclusions and Order to Show Cause, E-17161, July 13, 1961. 

a^ Rules of Practice 14(a). 

^3B s^e Additional Service to Fort Myers, Florida, by Eajstern Air Lines, Inc., E-17447, 
September 13, 1961 ; Applications of Mackey Airlines, Inc., EJ-1,7745, November 20, 1961 ; 
Application of Eastern Air Lines, Inc., for Removal of Restrictions Affecting Service to 
Milwaukee and the Twln.Citles, B-17678, November 9, 1961. 

^ Organization § 3.1. 

^37 E~16500, March 13, 1961, appeaJ pending. 
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in 1951 in the Southern Sermce to the West case=^^^ and continually 
deferred throughout the fifties (although some service was rendered 
via an interchange). Wliere it is fairly apparent at the outset that a 
particular request for additional authority is unlikely to be granted, 
the Board's limited hearing examiner resources can be conserved by 
deferring consideration of the application until economic factors be- 
come more propitious; meanwhile the examiners can act on applica- 
tions which promise some chance of success.. There are, for example, 
helicopter applications pending since 1946,^^^ upon which the Board 
feels it could not act favorably until existing experimental helicopter 
services demonstrate their economic feasibility. Instead of holding 
hearings and denying helicopter applications as they are filed, year 
after year, the Board has simply deferred consideration of pending 
applications until it feels that there is some prospect of favorable 
"action — or at least definitive action. Only recently hearings have 
been initiated on some helicopter proposals.^^^ 

Third, a number of factors combine to encumber the Board's docket 
with large numbers of inactive applications. (1) Sinc6 applications 
are not going to be heard for some time, there is an inducement to 
seek authority which may be justified at a future date; speculations 
as to future needs obviously yield higher numbers of applications 
than convictions about present requirements. (2) Since the air trans- 
port industry is composed of closely interacting units, an application 
hj one airline is likely to precipitate applications by others to "pro- 
■teQt" their interests in the area in question and express their desire to 
be heard with respect to that area at the same time as the first applica- 
tion. (3) Since the Board defines the scope of proceedings, perhaps 
encompassing less than the entirety of an application, parts of appli- 
cations must be severed for independent consideration. In an effort 
to prevent the accumulation in the docket of odds and ends left over 
in severing portions of applications for hearing, the Board recently 
had adopted a regulation providing that, where only a portion of an 
application is included in a hearing, the remainder will be dismissed 
without prejudice to its being refiled as an independent application.^*^ 
., Finally, the Board has the means available to exercise some measure 
of discriminating judgment in selecting among pending applications. 
The Board is not the passive recipient of evidence generated by the 
parties. Much of the relevant data is produced by the Board's own 
Office of Carrier Accounts and Statistics. And this data is subjected 
to analysis by the Bureau with a view to recommending actions by 
the Board in processing pending applications. 

The relation between the Board, the Chief Examiner, and the Bureau 
in determining which cases to initiate is a complex one. The Chief 
Examiner is aware of the availability of hearing examiners and of 
the other (nonroute) matters which are ripe for hearing and are 
therefore competing for the attention of available examiners. The 
Bureau is in a position to indicate the economic background of the 
various matters the Board inay consider. The Board passes on the 
recommendations of the Bureau and the Chief Examiner; but the 

"8 12 C.A.B. 518 (1951). 

a3» Bureau of Hearing Examiners, Docket Section, Report of I'orinal Economic Proceedings 
as of November 30, 1961, at 35 (1961). 

"0 WasJiington, D.C., Helicopter Service ease, Docket No. 8458 et al. : CAB Annual 
Keport 21(1961).. 

^41 Rules of Practice 12(d). 
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Board also influences the Bureau and the Chief Examiner by the 
formulation of general policies and the issuance of specific instruc- 
tions. And, as previously indicated, all three play a role in many 
instances. While the function of the Chief Examiner is predominant 
in noticing applications and that of the Bureau is paramount in orders 
to investigate or show cause, there are no ironclad compartments; for 
example, a Bureau recommendation may precipitate Board instruc- 
tions leading the Chief Examiner to notice one group of applications 
rather than another. The close interaction is most clearly illustrated 
on motions to expedite, which may be the subject of conflicting recom- 
mendations by the Chief Examiner and the Bureau, respectively. 

As between pending applications for new or additional service, a 
number of factors determine which will be considered. Some are 
heard: pursuant to a previously devised plan — as in the case of the 
series of area proceedings to review local service needs of various parts 
of the country. Some are accorded priority by the nature of the re- 
guest : city requests for first air service generally prevail over requests 
involving additional air service. Some result from problems created 
by prior Board decisions, as illustrated by the recent investigation into 
the major monopoly markets created by the merger of Capital and 
United.^^2 Others receive attention as the Board or the Bureau ini- 
tiates inquiry into an area of apparently deficient service. Finally, 
there is the pressure created by the demands of communities for im- 
proved air service; these may take the form of independent applica- 
tions or of motions to expedite pending proceedings. And here the 
theory seems to be that the more noise a city can generate, the more 
likely the CAB will schedule a hearing. 

2. Preliminary arrangements 

Once it is decided to initiate a route proceeding, arrangements 
must be made for a prehearing conference. Such matters are handled 
by the Chief Examiner.^*^ He sets the precise time for the conference 
and designates the place, usually Washmgton, D.C. His approval is 
required to hold the conference or the hearing itself at some other 
location, a decision influenced by the availability of funds for out-of- 
town proceedings. 

Another decision made at this stage is the selection of a hearing ex- 
aminer. This is done by the Chief Examiner ^^* with an eye to the 
nature and complexity of the case and the degree of speed required in 
its disposition. Not all examiners have the same capabilities; nor do 
they respond alike to urgent situations. Mechanical rotation is re- 
jected in favor of making use of the examiner corps in the manner most 
conducive to the effective handling of the pending caseload. 

The number of cases being handled by an individual examiner varies 
according to the nature of the cases. With respect to major route pro- 
ceedings, an effort is made to permit an examiner to concentrate on a 
single case until it is nearly completed. When the end is in sight, 
the examiner is assigned a new case so that the early prehearing stages 
of the second case will be completed by the time the examiner is ready 
to devote his primary attention to that case. 

■t« See note 52, supra. 

^« Rules of Practice 23(a). 

1*4 Organization § 3.2. 
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The notice of prehearing conference is sent by the Chief Examiner 
to all parties and to "other persons who appear to have an interest in 
the proceedings" ^^^ a mailing list of carriers and cities maintained by 
the Docket Section. The notice is also published in the Federal Reg- 
ister. 

3. The prehearing conference and efforts to shape the proceeding 

One of the most difficult tasks of the Board is defining the scope of 
its proceedings. In part this problem is related to the manner in 
which proceedings are initiated : if the first step is a bare noticing of 
applications by the Chief Examiner, practically no definition is 
achieved at this first stage; if, on the other hand, the proceeding is 
begun by a Board order, the scope of the proceeding may be fairly 
well defined at the very outset. Thus the choice of initiating tech- 
nique has a bearing on the problem of shaping the proceeding. 

At or before the prehearing confei'ence, airlines and commmiities 
are permitted to file additional applications for inclusion in the 
proceeding. ^^^ Motions to consolidate these applications with those 
pending, and motions to alter the scope of the proceeding, may also be 
made at this time; ^^^ petitions to intervene may be submitted at any 
time prior to the conference/"^^ Answers may be filed to all such 
requests.^^^ The prehearing conference is concerned primarily with 
discussion of the proceeding's scope and with the filing of last-minute 
applications and motions, including those made i orally at the confer- 
ence.^^^ Matters relating to the conduct of the proceedings — stipula- 
tions, requests for information, scheduling of submission of exhibits — 
are also taken up,^^^ but these matters are often overshadowed by the 
problem of determining the scope of the proceeding. They are dis- 
cussed in the next section. 

The hearing examiner who presides at the prehearing conference 
prepares two documents. One is a confidential report to the Board 
which (a) describes the various applications, petitions, and motions 
made at the prehearing conference which affects the scope of the 
proceeding, (b) recommends ttie disposition to be made of each, with 
supporting reasons, and (c) includes a draft of an order by the Board 
disposing of the matters pending and defining the scope of the proceed- 
ing with presumptive finality- Where significant legal issues are 
involved, concurrence of the General Counsel (through the Special 
Counsel for Routes) is sought; in simpler cases the examiner's memo- 
randum may be a cryptic transmittal of a draft order. All such 
matters are routed through the Chief Examiner. In case of disagree- 
ment with, the examiner's recommendation by the Chief Examiner or 
Special Counsel, the matter is sent back to the examiner to draft a new 
order. As previously indicated, the tasks of all these parties are made 
easier if the initiating action provides some guidance as to the nature 
and purpose of the proceedmg and does not simply notice applications 
forbearing. 

i« Rules of Practice 23(a). 

i« Rules of Practice 12(b). 

i*T ihid. 

i« Rules of Practice 15(c) (2) (11). 

i^ Rules of Practice 15(c) O). 

iw Rules of Practice 23(a), ia(b). 

iw Rules of Practice 23(a). 
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The second document is a public report of the prehearing confer- 
ence ^^^ which (a) announces in a general way the examiner's "assump- 
tions" as to the scope of the proceeding, and (b) states his conclusions 
on other matters considered at the conference. The examiner has no 
authority to reach a decision on consolidation issues/^^ so it is neces- 
sary to await'the decision of the. Board. Indeed, the issue may require 
several decisions by the Board, since the Board's first consolidation 
order often is subjected to petitions for reconsideration by disap- 
pointed parties.^^^ The petitions are the subject of memoranda by the 
hearing examiner and concurrence by the Chief Examiner and General 
Comisel (again through the Special Counsel for Routes) . While ef- 
forts are made to keep the proceeding moving durmg the pendency of 
miresolved consolidation issues, progress is difficult while the scope of 
the proceeding remains unsettled. 

The considerations which govern definition of the proceeding's scope 
will be considered in greater detail at a later point. For now it is 
sufficient to observe that this is often an extremely complex and hotly 
contested issue : 

(1) Parties seemingly excluded from the proceeding fight vig- 
orously to have their applications included in order (a) to obtain 
an early decision on their applications, and (b) to prevent their 
own applications from being prejudiced by grants of applications 

' in the pending proceeding. 

(2) Parties clearly included in the proceeding fight just as hard 
to exclude additional applications (a) so as not to encumber the 
proceeding unduly and delay its disposition and (b) so as not to 
dilute the opportunities for success of the included parties. 

(3) The examiner and the Board are subjected to conflicting 
pressures: (a) On the one hand, there is the desire to confine the 
proceeding to the particular air transportation problem which 
prompted the Board to set the case down for hearing in the first 

' instance, so that this problem may be resolved as expeditiously as 
possible, (b) On the other hand, there are borderline applica- 
tions which may be prejudiced by a grant in this proceeding and 
which, in fairness, ought to be considered; the courts are likely 
to find reversible error if the exclusion of applications from the 
proceeding is tantamount to denying them without an evidentiary 
hearing.^^^ Such reversals occur under the '^Ashbacker doc- 
trine," ^^^ which is designed to assure comparative consideration of 
mutually exclusive applications. The recurrence of AsKbacker 
problems results in detailed and time-consuming consideration of 
consolidation orders by both the responsible examiner and the 
Speci al Counsel for Eoutes. 

4. Other aspects of the prehearing conference 

Apart from its role in helping to shape the proceeding, the prehear- 
ing conference also is intended to serve more conventional purposes. 
The CAB's procedural regulations state that such a conference "ordi- 

iM Rules of Practice 23 (bi. 

1" Rules of Practice 12, 22(c) ; Organization § 3.8; Brown, the Prehearing Conference 7 
(unpublished paper delivered at the Annual Meeting of the American Bar Association, 
Administrative Law Section, St. Louis, Missouri, 1961). 

^5* Rules of Practice 37. 

^« Northwest Airlines, Inc. v. CAB, 194 F. 2d 339 (D.C. Cir. 1952). 

^'^ Ashhacker Radio Corp. v. FCC, 326 U.S. 327 (1945). 
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narily" will be held in economic proceedings (other than enforcement 
cases) "to define and simplify the issues and the scope of the proceed- 
ing, to secure statements of the positions of the parties with respect 
thereto and amendments to the pleadings in conformity therewith, to 
schedule the exchange of exhibits before the date set for hearing, and 
to arrive at such agreements as will aid in the conduct and disposition 
of the proceeding. For example, consideration will be given to: 
(1) Matters which the Board can consider without the necessity of 
proof; (2) admissions of fact and the genuineness of documents; 
(3) admissibility of evidence; (4) limitation of the number of wit- 
nesses; (5) reducing of oral testimony to exhibit form ; (6) procedure 
atthehearing, etc." ^" ' 

The prehearing conference is informal in nature. Ordinarily no 
official transcript is kept of the proceedings, although the examiner 
may have his secretary attend to assist in taking notes. The confer- 
ence is open to the public but attendance is usually limited largely to 
the parties to the proceeding. The conference undoubtedly serves a 
useful purpose in familiarizing parties with the positions of their ad- 
versaries. ^^^ Among its more specific achievements are : 

(1) Arrangement of a timetable for submission of exhibits, 
submission of rebuttal exhibits, and commencement of hearing. ^^® 

(2) Stipulations of fact, particularly as to matters the Board 
may officially notice."^ (This function probably is of less impor- ' 
tance now that the Board has taken steps to formally recognize 
the documentary facts it will officially notice, infra p. 63). 

(3) Requests for the admission of information. . In the absence 
of agreement, the examiner may direct any party to the proceed- 
ing "to prepare and submit exhibits setting forth studies, fore- 
casts, or estimates on matters relevant to the issue in the pro- 
ceeding." ^^^ This often is a sore spot in the relations between 
Bureau Counsel and carrier representatives : the airlines complain 

. about requests for extensive information which is expensive an,d 
difficult to compile; the Bureau objects to efforts to suppress rele- 
. vant information. Similar disputes may arise among the carriers 
themselves. Where carriers are unwilling to voluntarily comply 
with requests, the hearing examiner must pass on. the counter- 
vailing arguments of burden' and relevancy. Examiners are said 
to vary greatly in their disposition to compel compliance with 
Bureau requests or requests by other parties.^^^ The tension is in 
part the result of a feeling by some that the theory of the adversary 
process should be more Eilly applicable and that individual car- 
riers ought to prove their own cases without reliance on the sub- 
missions of others. There is also some uncertainty as to the sanc- 
tions to be applied to a party refusing to produce. material in re- 
sponse to an examiner directive. Probably most information 
sought is voluntarily produced, if only to avoid any inference that 
the withheld information is adverse to the party subject to the re- 

ii" Rules of Practice 23(a). 

ti*^ See Brown, the Prehearing Conference (1961). 

«9Kules of Practice 23(b). 

a«o Rules of Practice 23(a)' ^ 

a«i Rules of Practice 23(a). 

1163 See reopened Pacific-Northwest Local Service case, E-14564; October 19, I&59, where 
the Board reversed an Examiner's ruling that certain material need not be produced. 
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quest. Compliance with such requests is achieved by embodying 
the material sought in the responding party's exhibits. 

(4) Encouragement of parties with like interest to consolidate 
their representation and the presentation of evidence.^^^ 
In order to facilitate disposition of these and other matters, parties 
may be requested to submit in advance of the conference all motions, 
statements of suggested issues, proposed stipulations, and requests for * 
evidence. Such a request may be embodied in the original notice of <> 
the prehearing conference. 

Many of the other matters considered at the prehearing conference 
are handled in standardized fashion under a set of ground rules pre- 
pared by the Bureau of Hearing Examiners and entitled "Standards 
of Procedure in Economic Proceedings." ^^* The "Standards" are 
applicable to all economic proceedings (except enforcement matters) 
unless exceptions are sought, and departures approved, at the pre- 
hearing conference. They provide (among other things) : 

(a) That all evidence, including the testimony of witnesses, 
shall be prepared in written exhibit form and shall be served at 
designated dates in advance of the hearing. Witnesses must be 
made available for cross-examination, but they are not permitted 
to read prepared testimony into the record.^^^ f 

(b) That the evidentiary record shall be confined to evidence 
and shall exclude argument.^*^^ Formerly an applicant used to 
begin its case with a "policy witness," whose principal function 
was to explain the proposals and theories of the applicant. Now 
parties (except Bureau Counsel) are directed to exchange state- 
ments of position, explaining their theories, prior to the hearing; 
these are not subject to cross-examination. More detailed trial 
briefs may also be required by the examiner.^^^ 

(c) That the authenticity of all documents submitted as pro- 
posed exhibits in advance of the hearing shall be deemed ad- 
mitted unless either (i) written objection is filed prior to the 
hearing, or (ii) good cause is shown for failure to have filed such 
written objection.^^^ 

fd) That the order of presenting cases will be in alphabetical 
order in each of the following categories : 

(i) City and state interests and other government depart- 
ments, 
(ii) Applicants, 
(iii) Other private parties. 
(iv) Bureau Counsel. 
Rebuttal evidence normally must be presented at the same time 
as the party's direct case.^^® Exhibits are to be offered in evi- 
dence at the close of the sponsoring witness' direct testimony, for 
ruling by the examiner prior to cross-examination.^^^ 

^«« Standards of Procedure In Economic Proceedings, sec. 4 (hereafter "Stamdards"), 
CCH AvI. L. Rep., par. 23,032. 

164 For discussions of the Standards, see Brown, the Prehearing Conference (1961); 
Remarks of Paul W. Pfeiffer at the Federal Bar Convention, Washington, D.C., September 
13, 1961. 

i«* Standards sec. 1. 

^ea JUd. . ; 

^^ standards sec. 6. .. . . 

^^ Stanfdards sec. 5.' . • 

^^ Standards sec. 7. 

1'" Standards sec. 11. 
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(e) That, except for Bureau Counsel, cross-examination shall 
be limited to witnesses whose testimony is adverse to the party 
desiring to cross-examine, thereby precluding "friendly cross- 
examination." Second rounds of cross-examination are not per- 
mitted, and cross-examination of any particular witness is limited 
to one attorney for each party .^^^ 
The prehearing conference is followed by a report of the examiner, 
to which reference already has been made. The report embodies an 
account of the results of the conference.^^^ Objections may be filed, 
. and the examiner may revise his report in the light of such objections. 
The revised report may be subjected to exceptions based upon timely 
filed objections not met in the revised report. The report, although 
subject to subsequent reconsideration and modification for good cause, 
controls the course of the proceedings.^^^ 
5. Parties to formal proceedings 

One consequence of shaping the proceeding is to indicate with some 
definiteness the appropriate parties. Carriers and cities whose appli- 
cations have been included are obviously parties. So are those whose 
petitions to intervene have been granted. ' Finally, there is Bureau 
Counsel. 

Examiners recently have been delegated authority to rule on peti- 
tions to intervene ; ^^* f ormerl}^ these were presented to the Board in 
the same manner as consolidation issues. Petitions may be filed sub- 
sequent to the prehearing conference only on a showing of good 
cause .^^^ 

Persons who are not permitted to intervene as parties nonetheless 
may participate at the hearing before the examiner — presenting rele- 
vant evidence, submitting a Avritten statement on the issues involved, 
and, with the permission of the examiner, cross-examining other wit- 
nesses.^^^ This technique is often used by civic participants. On the 
whole, however, participants are identified in the course of shaping 
the proceeding. 

Divided functionally the parties include: (1) carrier applicants 
seeking new or expanded authority; (2) civic interests, either appli- 
cants or interveners, generally seeking new or improved air service; 
(3) incumbent air carriers, interveners, concerned with preventing 
authorizations competitive with theirs ; and (4) Bureau Counsel. An 
,air carrier may.be cast in dual roles, seeking additional authority for 
itself while also attempting to protect its existing routes from com- 
petitive grants to others. 

Bureau Counsel ordinarily does not attempt to align itself with 
any of the other parties. During the proceeding he tries to assure 
a complete record, including the introduction of Bureau exhibits. 
But at or near the conclusion of the proceeding Bureau Counsel will 
take a position as to the result believed to be required by the public 
interest ; recently Bureau Counsel has been tending to take a position 
earlier in the proceeding. 

^■^ standards sec. 9. • 
173 Rules of Practice 23(b). 

"* Delegation sec. 385.11 (a). ; Rules of Practice 15. 
ITS Rules of Practice 15(c) (2i) (11), 15(c) (2) (iii). 
aT« Rules of Practice 14(b). 
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The effort of the prehearing conference to encourage common rep- 
resentation has been paralleled by a recent policy statement governing 
civic participants.^^^ The statement urges public and civic bodies 
representing the same geographic area or community to consolidate 
their presentation of evidence, briefs and oral argument to the exami- 
ner and the Board, and to "keep to a minimum the number of witnesses 
used to present the factual evidence in support of the community's 
position." 

6. Conduct of formal proceedings 

As previously noted, the prehearing conference sets dates for the 
exchange of exhibits, including rebuttal exhibits, and for the hearing 
itself. The hearing date, time and place also are embodied in a 
formal notice sent to all parties and published in the Federal Reg- 
ister.^^^ The exhibits embody the great bulk of direct evidence on 
the part of the various participants and oral testimony is usually con- 
cerned with explaining, correcting or supplementing the exhibits on 
direct examination, and with defending the methodology^ of the ex- 
hibits on cross-examination. The extent of cross-examination ap- 
pears to vary considerably and is often prolonged by successive turns 
of a large number of adverse parties. 

Although there may be some testimony concerning personal experi- 
ences of travelers in attempting to use existing transportation media, 
most of the evidence is statistical in nature and is presented by expert 
witnesses. Cities attempt to demonstrate the size and importance of 
their various activities, their need for new or improved air service, 
their capacity to support such air service, and the closeness of their 
ties with the points to which the requested air service is sought. Ap- 
plicant carriers seek to show their ability to render the service re- 
quired, the attractiveness of their respective proposals, and the eco- 
nomic feasibility (or modest subsidy demands) of their proposals — 
based on projected costs and revenues. Both the cities and the carrier 
applicants seek to demonstrate, through past traffic volumes, the 
significant traffic potential of the route in question ; and if the question 
is adding a new carrier to those already in a market, the applicants 
will focus on any service deficiencies and the alleged failure of the 
incumbent to develop fully the traffic potential of the route. The 
incumbent, of course, attempts to show just the opposite : that the 
traffic potential of the route is low and that it has done its utmost to 
keep abreast of any developments in the traffic. 

While the applicants will be united in their effort to show the need 
for new service, they will divide sharply on who should render it; 
each will attempt to demonstrate why its proposals are superior to 
those of any of the other applicants. Similarly, cities will divide 
sharply on the nature of the final authorization : claims for through 
service will conflict with demands for inclusion by intermediate points ; 
diverse routes proposed by different carriers will each pick up adher- 
ents among the cities to be benefited thereby. 

The starting point may be a common body of statistics, emanating 
in large measure from the Board's Office of Carrier Accounts and 
Statistics and from individual carrier records. But as supplemented 
and adjusted by the various parties for differing estimates sis to future 

^'"A9 C.F.R. sec. 399.39. 
^•^8 Rules of Practice 24 (a) . 
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contingencies, the opinions grow further apd further apart and the 
examiner is confronted by widely conflicting conclusions. 

The common statistical base is recognized in a recent regulation set- 
ting^ forth 42 categories of documents as to the contents of which 
official notice may be taken.^^^ The tendencies to proliferation of 
estimates aiid supplementary statistical data have resulted in notices 
of proposed rulemaking, policy statements, and rule amendments 
Avhich would exclude or severely limit (a) evidence concerning pro- 
posed schedules of applicants (except in special cases) ,^^" (b) evidence 
of civic participants as to electricity, gas and water meters, telephones, 
schools, freight car loadings, building permits, sewer connections, and 
bank deposits; ^^^ and (c) evidence of applicants as to service to points 
or segments not covered in their applications.^^? - An even more am- 
bitious undertaking is involved in a recent rulemaking notice which 
proposes to standardize methods of estimating costs of proposed 
changes in local service carrier operations.^^^ 

The CAB's regulations grant to hearing examiners the powers 
normally associated with officers presiding over formal proceedings.^^* 
In addition, the rules prohibit interlocutory appeals from the decisions 
of an examiner unless the examiner finds "that the allowance of such 
an appeal is necessary to prevent substantial detriment to the public 
interest or undue prejudice to any party." ^^^ 

7. Within the Bureau 

Paralleling the development of a route case in formal proceedings 
are activities within the Bureau relating to that same case. As cases 
are noticed for prehearing conference, a decision must be made as to 
whether Bureau Counsel will participate. The Director of the 
Bureau has the authority to limit or preclude Bureau participation,^^^ 
but Bureau Counsel traditionally participates in all important route 
cases. 

Where participation is decided upon, there are assigned to the case 
an attorney from the Legal Staff and an analyst from the appropriate 
section. They work together in preparing requests for information, 
Bureau exhibits, and statements of Bureau position. They also ex- 
amine the exhibits of other parties, formulate questions for cross- 
examination, and generally decide upon their tactics in the proceeding. 
■''. As previously indicated, the Bureau's role is partially a neutral one : 
to assure a complete record adequate for decision by the Board. The 
effectuation of this function probably can be handled in large measure 
'by the lawyer and analyst directly assigned to the case: clarifying the 
meaning of exhibits submitted by other parties ; preparing and sub- 
mitting standard Bureau exhibits. On the other hand, the formula- 
tion of a Bureau position may involve the entire Bureau hierarchy: 
Director, Deputy Director, Division Chief, Section Chief, etc. The 
; development of a Bureau position does not follow any fixed pattern — 
sometimes it is based on a general attitude developed some time in the 
past; in other instances it. is decided upon to meet the problems of the 

' i'™ Rules of Practice 24 (m), 

^ Notice of Proposed Rule Making, PDR-10, 26 F.R. 9913 (1961). 

i«i Policy Statement, 49 C.F.R. sec. 399.39. 

«3 Rules of Practice 930(a). 

188 Notice of Proposed Rule Making. PDR-17, 26 F.R. 12623 (1961). 

■i^ Rules of Practice 22(c) ; Organization sec. 3.8. 

i» Rules of Practice 18(f). .... . . . , ■ 

a«» Organization sec. 4.3A. 4.12. , i> 
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particular case. And while there is a tendency to delay in formulat- 
ing a position until most or all of the evidence is in, tentative positions 
often must be adopted earlier in the case in order to facilitate the 
preparation of Bureau exhibits. 

Bureau attorneys report that the adversary process is well reflected 
in their relations with carrier attorneys: that no matter what position 
they adopt, they can generally count on the antagonism of the totality 
of carrier counsel. 

8. The decisional process 

Following the close of the evidentiary^ hearing, the parties, includ- 
ing Bureau Counsel, submit briefs to the examiner, including proposed 
findings. ^^^ While the rules require "exact references to the record 
and authorities relied upon," the references sometimes are very general 
and provide little assistance to the examiner in working with the 
record. The examiner also may permit oral argument at the conclusion 
of the hearing, subject to such time limits as he imposes; ^^^ the argu- 
ment is transcribed and bound with the transcript of testimony so as 
to be available to the Board for consideration in deciding the case.^^® 
In practice, oral argument before the examiner is extremely rare. 

The examiner then prepares his initial decision.^^'* Except for a 
secretary, he is without immediate direct assistance. There is some 
uncertainty as to the extent to which examiners call upon other staff 
members for assistance. But apparently there is a tendency, when- 
ever such assistance is sought, to look to the Office of Carrier Accounts 
and Statistics rather than to the Bureau of Economic Regulation, 
which is viewed as one of the adversaries in the proceeding. Among 
the kinds of assistance requested are (i) explanations of technical 
terms or exhibits, (ii) statistical analyses required by an examiner's 
inclination to follow a path not suggested by any of the parties, and 
(iii) construction of, tables and the like for inclusion in the initial 
decision. But more significant than any of these matters is the pro- 
nounced tendency of examiners to refrain from having any informal 
contact with the Bureau about the case. 

When the initial decision is served, the parties have ten days within 
which to file exceptions.^®^ It is contemplated that the exceptions will 
be limited to the ultimate conclusions in the initial, decision with 
which the party disagrees, such as. "selection of one carrier rather than 
another to serve any point or points ; points included in or excluded 
from a new route; imposition or failure to impose a given restric- 
tion;" ^^2 specific exceptions to underlying, findings or statements are 
forbidden, but the exceptions must specify any matters of law, fact or 
policy to be set forth for the first time on brief to the Board.^®^ . If no 
exceptions are filed within the ten day period ^^* and if the Board in 
the next twenty days takes no action to review the decision, the initial 
decision becomes the order of the Board.^^'' 



^ Rules of Practice 26. 
183 Rules of Practice 25(b). 
^ IMd. 

^^ Rules of Practice 27. 
aw Rules of Practice 30. 
183 Rules of Practice 30(b). 

!ifi4 Rules of Practice 30. 

i«« Rules of Practice 27(c). 

EflPective February 1, 1962, the Board established new procedures for review of examiner 
decisions. 27 F.R. 853 (1962). These are discussed in a subsequenrt section dealing with 
delegation of decisional authority to hearing examiners. 
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With the filing of the initial decision, the case is assigned to an 
attorney in the Opinion Writing Division of the Office of General 
Counsel. After exceptions are filed, the parties, including Bureau 
Counsel, file briefs to the Board,^^^ limited to 50 pages in length in 
the absence of special leave. ^^^ These are reviewed by the opinion 
writing attorney as they come in. 

'. Arrangements for oral argument are made through the Chief 
Examiner. ^^ Requests are granted at a matter of course, and it is 
customary to have oral argument before the Bpard in every significant 
route case. Allocations are made generally on the basis of 30 minutes 
each to carrier applicants, 15 minutes each to carrier interveners, 
and 5 minutes each to civic interveners. The Chief Examiner has been 
able, in most cases, to make satisfactory arrangements; serious com- 
plaints can be passed on to the Board. 

As the date for oral argument approaches, the opinion writing 
attorney prepares a. "memorandum of issues," briefly summarizing the 
main points in dispute and the decision of the examiner and conten- 
tions of the parties with respect to these points (with page references 
to the initial decision and the briefs). The documents, transmitted 
by. the head of the Opinion Writing Division, is quite cryptic, con- 
taining only ( 1 ) an introduction descriptive of the general posture of 
the case, and (2) a summary of arguments on each of the issues listed, 
usually limited to a sentence or two per party. No conclusions are' 
stated, and no analysis is set forth (other than that implicit in the 
arrangement of issues) . Since there appears to be considerable effort 
directed at keeping the total length of the memorandum down, the 
document may be more lucid when the case is not overty complex. 
Probably the memorandum serves as a useful guide to the oral argu- 
ment and as an index and cross-reference sheet for the initial decision 
and briefs, but it is doubtful that it could serve, or is intended to serve, 
any broader purpose. 

At this time or somewhat later the opinion writing attorney pre- 
pares a second memorandum isolating any significant legal problems. 
This is transmitted by -the head of the Opinion Writing Division to 
the Special Counsel for Routes so that major legal problems can be 
resolved prior to the actual drafting of the Board's opinion. 

At the oral argument, which is usually limited to a single day or less 
but may last for several days in a major case, the parties often use 
exhibits or written materials to supplement their oral presentations.^^^ 
The responsible opinion writing attorney attends the sessions. For- 
merly arguments of the parties were preceded by speeches of political 
figures, making arguments which usually had no relation to the record ; 
this practice recently has been abolished by amendment of the Board's 
rules of practice.^°° 

Following oral argument, and preceding Board decision, the opinion' 
writing attorney prepares a "request for instructions," an extremely 
brief document (one or two pages) which merely lists the issues the 
Board must decide in order to fully dispose of the case. The request 
is transmitted to the Board by the head of the Opinion Writing 
Division. 



3«» Rules of Practice 31(a). 

«" Rules of Practice 31 (c) (3). 

a»8 Rules of Practice 32(a). 

5W See Rules of Practice 32(b). 

pw See amendment to Rules of Practice 14, 26 F.R. 4282 (1961). 
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The Board then convenes for the purpose of deciding the case. The 
examiner, having filed his initial decision, and the Bureau, having 
made its arguments in the public arena, generally are not consulted 
further. Even the opinion writer is removed from the deliberative 
process by the Board's retirement to executive session for the purpose 
of discussion and decision. The General Counsel's presence may be 
requested to discuss a particular matter, or the Board may honor a 
request from the General Counsel to present his views, but generally 
the decisional process is carried on outside the presence of the staff. 

The Board's tentative decision, made after conference and vote of 
the members (with personal assistants sometimes acting for mem- 
bers), is embodied in a press release for general disclosure to the 
public. The Board had found its tentative decisions invariably were 
"leaked" to the industry shortly after they had been made, sO' the 
press release practice was established to preclude any individual out- 
sider from gaining an unfair advantage. Press releases have been 
used with decreasing frequency in recent months. 

Under a recent revision of Board practice, Board Members are as- 
signed individual responsibility for the preparation of opinions. As- 
signments are made by the Chairman of the Board,^^^ who takes into 
account the individual Member's interest in the case and the time he 
has available in light of his other commitments. However, the initial 
draft generally is prepared by the assigned opinion writing attorney 
with a minimum of contact with the responsible Board Member. 
While the practices of individual Members vary, and their personal 
contributions to some opinions may be greater than to others, the 
usual sequence seems to be this : 

(a) The Board Member returns form the conference and m- 
f orms his personal assistant of the instructions of the Board in 
the case for which he is responsible, and any ideas of his own as 
to the direction the opinion should take. 

(b) The personal assistant conveys the instructions to the head 
of the Opinion Writing Division. 

(c) The head of the Opinion Writing Division in turn conveys 
the instructions to the assigned opinion writing attorney. 

(d) The opinion writing attorney, working M'ith instructions, 
initial decision, exceptions, briefs, and the evidentiary record, 
drafts an opinion. 

(e) The opinion is reviewed by the head of the Opinion Writ- 
ing Division or one of his senior aides, and revisions are made 
as required. 

(f ) The new certificate, if one is required by the grant of oper- 
ating authority, is drafted by a senior attorney in the Opinion 
Writing Division who specializes in such matters. 

(g) The total product is transmitted to the General Counsel 
for review by him or someone in his immediate oiBce. Revisions 
are held to a minimum by prior consultations with the Special 
Counsel for Routes. 

(h) The draft is submitted to the responsible Board Member, 
who reviews it and makes such revisions as he considers advisable, 
either personally or through his personal assistant. 

(i) The responsibile Board Member circulates the draft to 
other Members of the Board until a majority is obtained. 

K»^ Organization sec. 2.2. 
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'( j ) Consultations occurs during the course of the opinion writ- 
ing process as problems arise. While a Board Member may invite 
an opinion writing attorney to come in to discuss revisions in the 
opinion, more often contact will be made with the head of the 
Opinion Writing Division, possibly through the Board Member's 
personal assistant. There seems to be a strong tendency to "fol- 
low channels," placing several persons between the Board Member 
and the opinion writing attorney on commmiications in either 
direction. 
Board Members generally accept the work of the Opinion Writing 
Division in large measure, Revisions, though sometimes significant, 
are often rather minor "personal touches." On the other hand, con- 
curring and dissenting opinions usually are prepared in their entirety 
in the offices of individual Members. 

The opinion writer's familiarity with the record is likely to be gained 
rather late in the process. Heavy reliance is placed upon the parties' 
briefs and exceptions for record references, since the initial decision 
contains none. Under prior practice, where opinion writers were 
present during the Board's discussion and decision of the case and 
might be called upon to answer^ queries from the Board (usually 
routed through their superiors), their tendency was to acquire an 
earlier familiarity about crucial data, such as traffic flows over con- 
gested segments. There seems little point to such a familiarization by 
opinion writers under present procedures. 

The inclination of opinion writers to consult Bureau personnel has 
declined markedly in recent months ; as with hearing examiners, any 
inquiry is likely to be directed to the Office of Carrier Accounts and 
Statistics. 

When the Board's opinion issues, the parties have twenty days 
within which to petition for reconsideration, rehearing or reargu- 
ment.2^ These are generally reiterations of the main points on which 
the parties previously relied. Another Board order is required to dis- 
l)ose of the petitions. Successive petitions on the same grounds will 
not be entertained.^**^ The petitions are processed in much the same 
way as the drafting of opinions, and by the same opinion writer, 
except that here the Opinion Writing Division will usually recom- 
mend the disposition thought appropriate. The recommendation may 
be circulated in written form or conveyed orally at a Board meeting. 

R OPERATING AUTHORITY NOT DEPENDENT UPON 
FORMAL PROCEEDINGS 

Although the certification process is the principal means by which 
operating authority is granted, the Board has, by regulation, estab- 
lished other methods by which such authority may be obtained or 
exercised. 

1. Nonstop authorizations 

A certificated carrier may inaugurate scheduled nonstop service 
between any two points not consecutively named in its certificate, 
simply by filing a new schedule, as long as the certificate (i) author- 

^^ Rules of Practice 3i7(a). 

203 Rules of Practice 37(c). ^ 



SELECTED. REPORTS OF THE ADMINISTRATIVE CONFERENCE 357 

izes service between such points (z.e., they are on the same segment 
of the same route) , and (ii) does not prohibit nonstop service between 
them ( as is the case with local service carriers) .^^^^ 

2. Airport authorizations 

A certificated carrier, desiring to regularly serve a point to which 
service by it is authorized, through an airport not then regularly used 
by such carrier, must file a notice with the Board at least 30 days 
prior to such intended use.^^^ Notice is also given to other interested 
persons, including all scheduled air carriers regularly serving the 
point in question, and they are given 15 days to file memoranda in 
support of J or in opposition to, the airport notice.^^® In the absence 
of CAB disapproval, service through the new airport may be com- 
menced on the day specified.^^^ If, on the other hand, the Board indi- 
cates that the airport use intended may adversely affect the public 
interest, the carrier must then file an application, more detailed than 
the original notice and with supporting economic data, seeking affrma- 
tive Board authorization.^^^ Service on the same interested persons 
is required, and opportunity is afforded to file supporting or objecting 
memoranda ; but no provision is made for a hearing.^o^ The Chief ol 
the Koutes and Agreements Division has been delegated authority to 
approve or disapprove airport notices.^^** 

3. Service pattern changes 

Local service carriers are required to serve all points on their routes 
until a designated minimum number of flights per day have been pro- 
vided. If such a carrier desires to omit service to one or more points 
without complying with the restrictions in its certificate,. it must file 
an application for a change in service pattern, setting forth the facts 
relied on, with supporting economic data, to establish that the pro- 
posed service pattern is in the public interest and consistent with the 
carrier's performance of a local air transportation service.^i^ Service 
on interested parties is required and an opportunity to answer is af- 
forded.^^^ The Chief of the Routes and Agreements Division has 
been delegated authority (1) to approve or disapprove applications 
seeking authority to effect temporary or seasonal changes m service 
patterns; and (2) to revoke, modify, or renew, prior approval of tem- 
porary or seasonal chajiges in service pattems.^^^ 

4. Charters and special services 

A certificated carrier may engaged in charter and special service 
flights to points not designated on its routes if a number of conditions 
are met: ^^^ (1) Such flights during any calendar quarter may not in 
the aggregate, on a revenue plane-mile basis, exceed 2^/^ percent of 
the revenue plane-miles flown by the carrier in scheduled air trans- 
portation during the preceding 12-month period.^^^ (2) Such flights 

20*14 C.F.R. sec. 202.2; Organization 4.11, 4:3C(2) ; Delegation sec. 385.13(b). 

206 14 C.P.R. sec. 202.3(a). 

B»«14 C.P.R. eec. 202.3(a), 202.3(c). 

a'^14 C.F.R. sec. 202.3(a). 

2«8 14 C.F.R. sec. 202.3(b). 

«>»14 C.P.R. sec. 202.3(b), 202.3(c). 

pio Organization sec. 4.11, 4.3C(1) ; Delegation sec. 385.13(a). 

*ai 14 C.P.R.- sec. 202.4(b). 

«nai4 C.P.R. sec. 202.4(b), 202.4(c). 

^Delegation sec. 385.13 (k). 

fii* 14 C.F.R. sec. 207. 

si'J14 C.F.R. sec. 207.5. 
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must conform to prescribed limitations designed to assure irregularity 
of operation.^^® (3) Tariffs covering such flights must be on file with 
the Board and effective.^^^ (4) Charter flights must conform to the 
regulation's definition of a charter, designed to assure sale of the entire 
capacity of the plane to the charterer; ^^^ and special service flights 
(all flights except those pursuant to certificate, exemption or 
charter) ^^^ must be preceded by a notice to the Board and to carriers 
certificated to serve the points in question ; the Board may preclude 
the special service flight by notifying the carrier that the flight does 
not appear to be consistent with the public interest. ^^^ 

5. Air taxi operations 

Air carriers not holding any certificate or operating authority from 
the Board may utilize small aircraft exclusively (less tlian 12,500 
poimds take-off weight) in rendering irregular service between points 
not certificated for service by helicopters or small aircraf t.^^^ 

6. Helicopter flight patterns 

An operator of certificated helicopter services niay cliange its flight 
pattern within its certificated area in accordance with a special proce- 
dure.^^^ Notice must be given to the Board and designated persons 20 
days before the proposed change.^^^ Opportunity to answer is af- 
forded.^^* The change may be put into effect on the effective date 
unless and until the Board disapproves of the flight pattern.^^^ The 
Chief of the Routes and Agreements Division has been delegated au- 
thority to approve or disapprove of proposed amendments of heli- 
copter flight pattems.^2^ 

7. Individual exemptions 

Perhaps the most significant source of uncertificated authority is 
. individual exempt ions. ^^^ These may involve authority to overfly 
junction points {i,e, to fly directly between points on different route 
segments) or to render service to a point or series of points not cov- 
ered by the certificate. Usually the exemption is granted for a limited 
period, such as a year or two.^^ Application is made to the Board 
with notice to designated persons, including carriers serving any of 
the points involved or applicants seeking authority to serve any such 
points.^^^ Answers may be served within 10 days of the application.^^*' 
Both application and answers should be accompanied by statements 
of economic data the parties desire the Board to officially notice, and 

=i« 14 C.F.R. sec. 207.3, 207.7. 

^^'^ 14 C.F.R. sec. 207.4. 

^8 14 C.F.R. sec. 207.1(a). 

^» 14 C.P.R. sec. 207.1(c). 

«o 14 C.F.R. sec. 207.9. 

MATS charters are not considered here because (1) primarily such charters cover Inter- 
national operations, and (2) processing of such charter authorizations is concerned 
primarily with rates, being handled by the Rates Division of the Bureau of Economic 
Regulation. 

P21 14 C.F.R. sec. 298.21.(b). 

222 14 C.F.R. sec. 376, as amended, 27 F.R. 3376 (1962). 

223 14 C.F.R. sec. 376.4. 
^ IMd. 

^ 14 C.F.R. sec. 376.10. 
2» Delegation sec. 385.13(1). 

22T49 U.S.C.A. sec. 1301(3), 1386(b)(1) ; see Rules of Practice 400 et eeq, 
P28 The duration of exemptions is the subject of a pending rule making proceeding. See 
Notice of Proposed Rule Making, EDR-40, PDR-18, SPDR-4, PSDR-3. 27 F.R. 2775 (1962). 
2a>Rules of Practice 403(a), 403(b), 40a(c). -.^^^u^. 

230 Rules of Practice 406. 
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by affidavits establishing any other facts relied upon.^^^ A reply is 
permitted within seven days of the answer.^^^ , A hearing may be re- 
quested by applicant or opposing parties,^^^ but normally no formal 
hearing is held on the disposition of an application for exemption. 
Opportunity for notice and answer may be curtailed when required 
by emergency situations.^^^ 

Exemption applications are processed in the appropriate section of 
the Routes and Agreements Division of the Bureau of Economic 
Regulation. Recommendations made by the analyst working on the 
case go through the Section Head, Division Chief and Bureau Direc- 
tor to the Board. Exemptions are most likely to be granted if they 
are unopposed ; the chances of favorable action dimish considerably 
if substantial opposition develops. The Director of the Bureau of 
Economic Regulation has been delegated authority to approve or deny 
(i) applications of certificated route air carriers for exemptions to 
serve a point certificated on one segment of its route in place of a 
point certificated on another segment of its route whenever no sub- 
stantial competition to other lines will result, and (ii) applications 
by such carriers to perform single flights outside the authority con- 
tained in the certificate.^^^ 

8. Board review of staff action 

Acting under Reorganization Plan No. 3,^^^ the Board recently has 
codified its delegations in informal proceedings and prescribed the 
methods by which they are to be exercised. Among other things, the 
new Board regulation provides that persons adversely affected by staff 
action ^^^ under delegated authority may petition for Board review, 
urging "that (1) a finding of material fact is clearly erroneous; (2) 
a legal conclusion is contrary to law, Board rules, or precedent; (3) a 
substantial and important question of policy is involved; (4) a preju- 
dicial procedural error has occurred; or (5) the staff action is sub- 
stantially deffcient on its face." ^^^ Board review will be granted on 
petition, or on its own motion, if two or more Board Members so de- 
sire.^^^ Otherwise the Board in its discretion may deny review.^^^ 

G. AN EXAMPLE OP CAB LICENSING: THE ST. LOUIS- 
SOUTHEAST SERVICE CASE 

The functioning of CAB licensing can perhaps be understood only 
in the context of a concrete example. Illusti'ative of the problems of 
major route cases is the St. Loids- Southeast Service case,^*^ one of 
several such proceedings finally resolved by the Board in fiscal 1961. 

1. Initiation of the proceeding 

The St, Louis-Southeast case began as a motion in another proceed- 
ing, the pending Great Lakes- Southeast Service case,^*^ concerned with 

231 Rules of Practice 402(c), 406. 

^ Rules of Practice 407. 

333 Rules of Practice 408. 

*»* Rules of Practice 410. 

^»s Organization sec. 4.3C(4) ; Delegation sec. 385.12(a). 

^ 26 F.R. 5989 (1961). 

^ Delegation sec. 385.50. 

»8 Delegation sec. 385.51(b). 

33» Delegation sec. 385.54(b). 

E*o Delegation sec. 385.54(a). 

2*127 C.A.B. 342 (1958), on reconsideration, E-13248, December 8, 1958, affirmed in 
part, reversed In part ajid remanded, Delta Air LineSy Inc. v. CAB, 275 F. 2d 632 (D.C. 
Clr. 1959). cert, denied, 362 U.S. 969 (1960), on remand, E-15599, July 29, 19fif*- 

2«J Concluded, E-13835, May 7, 1959. 
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air'transpprtatioii needs in an area bounded by Chicago, Detroit and 
Buffalo, on the north; Indianapolis, Louisville and Atlanta on the 
west; Washington and Baltimore on the east; and Tampa and Miami 
on the south. On February 10, 1956, following the airing of com- 
plaints before a Senate Subcommittee, the City of St. Louis and re- 
lated civic interests filed (i) an application for authorization of addi- 
tional nonstop air service between St. Louis, on the one hand, and 
Atlanta, Tampa and Miami, on the other, and (ii) a motion to con- 
solidate this request with applications then pending in the Great 
Lakes- Southeast case. By order dated March 2, the Board denied the 
motion to consolidate but directed that an independent proceeding be 
instituted to consider the need for new air service "between St. Louis 
on the one hand and Florida and other southeastern points on the other 
hand." ^^^ On March 7, the GAB's Chief Examiner issued a notice of 
prehearing conference to impilement the Board's direction; the St. 
Louis application was noticed, as were several subsequently filed car- 
rier applications concerned with air service in the same area. Thus 
^dishovnth.^ St, Louis-Southeast Service C2^^, 

2. Prehearing conference and consolidation issues 

The prehearing conference was held as scheduled on March 22. 
Numerous applications were sought to be consolidated; other motions 
were made; and petitions to intervene and other matters were placed 
before the examiner for consideration. Answering memoranda were 
filed. The examiner's conclusions were embodied in a published re- 
port of the prehearing conference, dated April 25, and in an internal 
memorandum dated April 26. The Chief Examiner transmitted the 
internal . memorandum, with his summary concurrence, to the Board 
on May 16. And the Board issued its consolidation order on May 18, 
1956.2^^ 

The. applications involved,^^^ and their disposition, may be briefly 
summarized: 

The St. Louis application, of course, was included in the proceeding. 

Braniff sought to extend its route 48 — which ran from Minneapolis- 
St. Paul to St. Louis — ^beyond St. Louis to Nashville, Chattanooga, 
Atlanta, Tampa and Miami. The application was included as clearl}- 
within the scope of the proceeding as initially defined. 

2« E-10063. . 

244 E-10304. 

^^ Maps showing the routes of the carrier applicants are inserted following p. 360. 
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Delta sought to extend its route 54 — which ran from Miami to 
Chicago through alternate segments touching Cincinnati, Knoxville 
and Atlanta— from Atlanta to Birmingham and beyond Birmingham 
to St. Louis and Kansas City via two branches : one including Chatta- 
nooga, Nashville, and Evansville; and the other by way of Memphis. 
Delta also sought to add Tampa to the route. The application was re- 
garded as clearly included except for the segment from St. Louis to 
Kansas City ; the examiner recommended the exclusion of the latter 
because consideration of Kansas City might require that Tulsa, Shreve- 
port and New Orleans be brought in. Delta, it should be noted, had 
other routes touching points in the area, including one running from 
Chicago through St. Louis and Memphis to New Orleans. 

National sought to extend its route 31 — which ran from New York 
and northeast points to Jacksonville, Tampa and Miami — from Jack- 
sonville to Atlanta and beyond Atlanta to St. Louis via two branches : 
one through Chattanooga, Nashville and Evansville and the other 
through Birmingham and Memphis. National also sought to extend 
its route 39 — which ran from Miami to New Orleans — ^beyond New 
Orleans to St. Louis Ada alternate routes. The route 31 extension was 
regarded as within the scope of the proceeding, but the route 39 ex- 
tension was regarded as expanding the scope of the proceedings, re- 
quiring, inter alia^ inclusion of another New Orleans-St. Louis 
application. 

TWA proposed extension of its route 2 — which ran from the West 
Coast across the southern half of the United States to St, Louis (via 
Kansas City) — beyond St. Louis to Nashville, Atlanta, Tampa and 
Miami. The proposal was clearly within the scope of the proceeding. 

North American (later changed to Trans American) , a combination 
of non-scheduled airlines having no certificated mileage, sought a new 
route from St. Louis to Nashville and (a) beyond Nashville to Bir- 
mingham, Tallahassee, Tampa and Miami, and (b) beyond Nashville 
to Chattanooga and Atlanta and (i) beyond Atlanta to Jacksonville 
and Miami and (ii) beyond Atlanta to Tampa and Miami. This 
proposal was included, but the examiner recommended exclusion of 
other, very extensive proposals of North American because they were 
filed too late and because they expanded unduly the scope of the 
proceeding. 

Southern, a local service carrier, sought to include an application 
for authority between Memphis and Atlanta via intermediate points, 
because this paralleled segments of the Delta and National proposals. 
The examiner recommended exclusion because of the policy of consid- 
ering local service and trunkline proposals separately ; also implicity 
rejected was a Southern motion to expressly exclude trunkline carriers 
from rendering a local service in this market. 

The City of Nashville sought improved air service by inclusion on a 
St. Louis-Southeast route, a Chicago-Southeast route, and a Detroit- 
Gincinnati-Southeast route. The Nashville application was included 
in so far as it related to St. Louis-Southeast service but was otherwise 
excluded because of the obvious expansion in the proceedings that 
would follow from the other aspects of the application. 

Similarly, Kansas City and Minneapolis-St. Paul sought to expand 
the scope of the proceeding to consider their needs. And Continental 
asked to have a Kansas City-St. Louis proposal of its own consolidated 
if Kansas City were included. All were rejected. 



368 SELECTED. REPORTS OF THE ADMINISTRATIVE CONFERENCE 

The incumbent on St. Louis-Southeast service was Eastern with its 
route 10 running from Miami and Tampa along parallel segments to 
Nashville, touching Atlanta, : Birmingham, Chattanooga, and most 
other area points here involved; at Nashville the route broke into two 
forks, one terminating in St. Louis and the other in Chicago. Eastern 
moved that the entire proceeding be deferred and take its proper place 
on the docket, complaining that many Eastern applications filed long 
before the St, Louis application were still languishing on the Board's 
docket, some for more than ten years. In the alternative, Eastern 
sought to consolidate applications for : 

(a) Extensions from Chicago to Twin Cities, from St. Louis to 
Twin Cities, and from St. Louis to Kansas City. Eastern con- 
tended that Braniff 's application, if granted, would permit Bran- 
iff to connect the Twin Cities and Kansas City, on its existing 
route, with the Southeast by means of an extension to the south 
and east; this same connection was sought by Eastern, except that 
the extension would be from Eastern's certificated points in the 
Southeast and Chicago to the north and west. Similar extensions 
were sought by National and Delta. 

(b) Extensions from St. Louis to Chicago and from Tampa 
to Knoxville and Cincinnati. Eastern contended that Delta's ap- 
plication, if granted, would permit service between Chicago and 
the Southeast via St. Louis and between Tampa and Knoxville- 
Cincinnati, because Chicago, Knoxville and Cincinnati were al- 
ready included on Delta's routes. 

(c) Service between St. Louis and the West Coast. TWA, it 
was argxied, would gain a route from the West Coast to the South- 
east if its application were granted; the sarrie roiite was sought 
by Eastern's extension west of St. Louis. Similar extensions 
were sought by National and Delta. 

The . examiner assumed that Eastern's motion to defer was fore- 
closed by the Board's discretionary judgment to institute proceed- 
ings. Rejection was recommended as to all of Eastern's applica- 
tions because of their tendency to expand the proceeding. 

The final issue concerning scope of the proceedings was the nature 
of restrictions to be imposed on any authority granted so as to limit 
the new award to one basically for St. Louis- Southeast service. The 
examiner recommended a mandatory stop at St. Louis for all flights 
from the Southeast terminating north or west of St. Louis. More 
extreme limitations — such as^ a mandatory change of plane at St. 
Louis — were rejected without prejudice to their renewal later in the 
proceeding. 

The examiner's recommendations, included in his internal report 
to the Board, were in all cases followed. The Board issued as its 
consolidation order the draft prepared by the examiner. In his pub- 
lished prehearing conference report, on the other hand, the exam- 
iner merely noted which applications deemed to be within the scope of 
the proceeding as initially indicated by the Board, and stated that 
other applications would be reported to the Board. * 

The examiner was also confronted with motions to intervene by 
American, Capital, Northwest, Southern, and three civic groups. De- 
nial of all such petitions was recommended. No definitive action 
was taken on Bureau Counsel's request for information or the de- 
termination of dates for submission of exhibits and commencement 
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of the hearing. In late April and early May exceptions to the pre- 
hearing conference report were filed by Captial, Northwest, Kansas 
City, American, Eastern, TWA, and Delta. On June 14 the exam- 
iner passed on the exceptions of the parties in a supplementary pre- 
hearing conference report, finding them foreclosed by the Board's 
consolidation order or subject to further Board consideration. This 
report also established procedural dates which, because of subse- 
quent revisions, were not observed. 

Petitions for reconsideration of the consolidation order were filed 
in June by Eastern and North American, and answers were filed by 
American, Braniff, Delta, TWA, and St. Louis. The North Amer- 
ican petition did not raise any new points, but the Eastern petition 
did. It pointed out that consolidation of Delta's application for a 
St. Louis-Memphis-Southeast segment would permit Delta, already 
authorized between St. Louis and Kansas City, to connect Kansas 
City to the Southeast via Memphis. Eastern therefore sought (1) a 
Memphis-Kansas City segment. Eastern also sought (2) a Chatta- 
nooga-Birmingham authorization; and (3) a St. Louis-Memphis seg- 
ment. Eastern was already authorized to serve these last four cities; 
but the cities were so located on different route segments that Eastern 
could not provide direct service between the two pairs indicated. 

On September 17 and 28, the Board granted the petitions to inter- 
vene of American, Capital, Northwest, Piedmont, Southern, and 17 
community representatives. ^^^ Intervention by additional community 
representatives was subsequently allowed, resulting in some 10 carrier 
parties and over 20 civic representatives. 

On October 2 the Board passed on the petitions to reconsider its con- 
solidation order .^^^ The North American petition was denied. Also 
rejected was the Kansas City-Memphis proposal of Eastern, the Board 
relying on the fact that Delta would be obligated to stop at Memphis 
on flights between Kansas City and the Southeast. The second and 
third proposals of Eastern were included because (a) they were with- 
in the area and coincided with proposed segments of other applicants, 
and (b) either they were made orally at the prehearing conference 
and overlooked by^the examiner or they were filed late (after the con- 
ference) under extenuating circumstances. 

Meanwhile the procedural dates set by the examiner had been re- 
vised several times, finally specifying : 

Submission and exchange of exhibits in chief - September 24. 

Submission and exchange of rebuttal exhibits October 12. 

Hearing . October 18. 

Contemporaneously with the Board's order of October 2 on the 
petitions for reconsideration, a notice by the examiner confirmed that 
hearings would commence on October 18. Additional time, if needed, 
was to be allowed on the newly added phases of the case. Despite 
some further procedural skirmishing, the hearings did commence on 
that date. 

3. Formal hearing and positions on the merits 

The formal hearing consumed nine days, concluding on November 
1. The transcript engrossed 1,054 pages. There were filed in addi- 
tion some 1,847 pages of exhibits. 

2«E-10609, E-10647. 
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On November 1, Eastern submitted a petition to the Board to recon- 
sider the latter's consolidation order of October 2. The petition Avas 
denied on Deceonber 31 on the grounds (a) that some of the matters 
urged were repetitious of arguments made in Eastern's prior petition 
for reconsideration, and (b) that other matters involved a collateral 
attack on interlocutory rulings of the examiner .^*^ 

After the conclusion of the hearings, briefs were submitted to the 
examiner; pursuant to several requests, the deadline for filing these 
was extended to February 7, 1957. In all, 17 briefs (and several let-"" 
ters) were filed, totaling 533 pages. 

' On the primary issue of whether additional air service was required 
between St. Louis and the Southeast, Eastern opposed all other appli- 
cants: 

(1) Eastern made pessimistic projections from the traffic figures 
available and"^ compared its low estimates with recent decisions 
m which the Board had refused to authorize additional service in 
markets manifesting similar or greater traffic potential ; contend- 
ing that this was a marginal route, Eastern argued that diversion 
of traffic revenues through a competitive authorization would 
jeopardize its ability to serve numerous smaller communities 
which did not produce a profit. The other applicants made 
more optimistic projections from the statistics, compared St. 
Louis- Southeast air service with the greater service available be- 
tween other city-pairs claimed to be comparable, and compared 
their high estimates of traffic potential with recent Board de- 
cisions granting competitive air service in markets with similar or 
lesser traffic potential. Similar arguments were made as to other 
major city -pairs. 

(2) The <^ther applicants generally criticized the schedules of 
Eastern in the St. Louis-Southeast market, the equipment used, 
and the alleged failure of Eastern to adequately develop the 
market. Eastern maintained that it had always provided service 
commensurate with the size of the market, and in fact had antici- 

\ pated market growth by maintenance of excess capacity. This 
second argument was related to the first, since, if Eastern was 
right, the existing traffic was about as much as could be expected 
if a new carrier were certificated, whereas, if the other applicants 
were correct, ex:isting traffic figures were depressed and estimates 
for the future would have to include a liberal allowance for the 
additional traffic that would be generated by the better service 
and more intensive promotion borne of competition. 

(3) Bureau Counsel ultimately sided with Eastern on this 
issue, contending (i) that the other applicants had failed to show 
that Eastern had not developed tthe route's traffic potential, and 
(ii) that the city-pairs compared with St. Louis-Southeast, w^hich 
tended to indicate deficient service in that market, were not shown 
to be comparable with the St. Louis-Southeast market in their 

j pertinent economic characteristics — ^.e., the poorer traffic flows 

to and from St. Louis were as consistent with lack of "community 

of interest" with the Southeast as with under-development of 

traffic potential. 

On choice of carrier, assuming a market sufficient to support at least 

some additional service, there was, of course, a divergence of views. 

2*s E-10912. 
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Putting to one side the many subsidiary disputes about the validity of 
carrier estimates of traffic flows, costs, and scheduling possibilities, the 
various positions may be briefly outlined : 

Bran iff argued that it would be in a position to support the St. 
Louis -Southeast segment by traffic from the Twin Cities and Kansas 
City which it was carrying into St. Louis under existing authori- 
zations, and that passengers from these more remote cities would be 
convenienced by being able to continue on to the Southeast after a 
stop in St. Louis. (The same argument was applicable on traffic from 
the Southeast to Kansas City and the Twin Cities.) New one-carrier 
service would be made available between the Southeast and such 
cities as Minneapolis-St. Paul, Kansas City, Des Moines, and Omaha. 
Other applicants minimized this argument by contending (a) that 
the main stream of traffic from the Twin Cities to the Southeast would 
continue to move via Chicago rather than St. Louis and that proposals 
for improved service in this very market were pending in other pro- 
ceedings, and (b) that Braniff was carrying very little of the St. Louis- 
Kansas City traffic. To this Braniff rejoined that its weakness on the 
Kansas City-St. Louis and Twin Cities-St. Louis routes was due to the 
lack of connecting traffic on those routes, which curtailed its scheduling 
possibilities; this defect, Braniff argued, would be remedied by a 
St. Louis-Southeast authorization. 

Delta argued that it was already authorized to serve most of the 
cities involved in this proceeding, although not in all cases in the 
direction here in issue, and that the grant of its application would 
greatly improve its route structure, eliminating loose ends and facili- 
tating flexibility in arranging schedules, service, and utilization of 
equipment. It contended, moreover, that since the service involved 
was primarily "regional" — Le.^ covering service within the south- 
eastern quadrant of the United States — the new authority should go 
to Delta as a carrier specializing in that region. Finally, Delta argued 
that its historical participation in the traffic involved was greater than 
that of any other applicant, exceeded only by Eastern, and that its 
certification would mark the least disruption in existing patterns — 
fewest new cities, least new mileage, minimum disruption of historical 
patterns ; in contrast the proposals of the other applicants would create 
additional competition — e,g.^ between Atlanta and Miami — where none 
was shown to be needed. On the other hand, the route integration 
sought would permit a wide variety of scheduling, including coach 
service, and some new one-carrier service. The other applicants 
argued that this proceeding was not concerned with remedying the 
the defects of Delta's route structure but with improving St. Louis- 
Southeast air service; and that Delta's existing routes, while criss- 
crossing the area, contained no substantial traffic flows which could 
be funneled into the main St. Louis- Southeastern market to support 
extensive services there or to add to existing travel conveniences of 
passengers entering that market from outside cities. Delta's historical 
participation was minimized by pointing to Eastern's substantial 
monopoly of the traffic, making Delta's share merely the highest of 
several inconsequential percentages. Moreover, one of Delta's major 
interests — certification into Tampa — was at issue in the Great Lakes- 
Scmtheast case. 

National urged its selection on the grounds ( 1 ) that it proposed more 
coach service than any of the other applicants, (2) that it was a spe- 
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cialist in Florida traffic, serving more Florida cities than any other ap- 
plicant, and (3) that a recent Board decision, adding a competitor to 
a National route, might leave National with more equipment than it 
could utilize. But National's main point was that, of all the trunk- 
lines, it was most in need of strengthening by additional route author- 
ity ; it pointed to recent grants of authority to the other small trunk- 
lines and to the reverse consequence in its own case by reason of the 
certification of an additional competitor on its important New York- 
Miami route. The St. Louis market was viewed by National as one of 
the last remaining avenues for tts expansion. Other applicants 
countered that an award to National would not necessarily strengthen 
that carrier since the route in question was not a particularly lucrative 
one, that National lacked any back-up traffic to support services on the 
route, and that the seasonal nature of the route coincided with seasonal 
fluctuations on National's other routes, thereby aggravating the varia- 
tion in utilization of its equipment. Furthermore, they argued, these 
same factors minimized the amount of new service that would be of-' 
fered by National, particularly since no service would be provided to 
any points west of St. Louis. Finally, it was pointed out that Na- 
tional's revenues had been ample compared to its investments^ — ^.^., 
that its operations were quite profitable. 

TWA placed primary reliance on the new service its proposal would 
provide between the Southeast and major cities west of St. Louis: 
first one-carrier service between Southeast points and Los Angeles, 
San Francisco, Tulsa, Oklahoma City, and Kansas City. The addition 
of traffic to and from these cities to traffic moving over the St. Louis- 
Southeast segment would mean: (a) greater support for service be- 
tween St. Louis and the Southeast, and (b) improved service between 
the western cities and the Southeast, more new one-carrier service than 
proposed by any other applicant. TWA also pointed out that present 
seasonal fluctuations in its equipment utilization were the reverse, of 
the seasonal cJem'ands of the Florida traffic, and accordingly that its 
selection here would permit improved utilization of equipment. The 
other applicants responded that TWA was attempting to convert a 
St. Louis- Southeast case into a southern transcontinental case and that, 
in any event, TWA would not be able to attract much traffic between 
western cities and the Southeast because the mandatory stop at St. 
Louis would make TWA's service less attractive than transcontinental 
service being provided by interchange among a number of other 
carriers. 

Trans American (successor to North American) based its argument 
on two factors: (1) its willingness to render coach service at fares 
lower than any proposed by other applicants, and (2) the desirability 
of permitting new entry into the trunkline industry. Its primary ob- 
stacle was an outstanding Board order finding that Trans American's 
constituents had engaged in violations of the statutory and regulatory 
scheme administered by the CAB. Other applicants relied on this 
order in arguing that Trans American was "unfit." 

Eastern's affirmative proposals were limited to the ''gaps" it desired 
to close between Chattanooga and Birmingham and between St. Louis 
and Memphis. Capital was the only carrier authorized to render serv- 
ice between the first two ; and Delta was the only one certificated be- 
tween the second two. Eastern argued that Capital and Delta had , 
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failed adequately to develop their respective routes, and that the addi- 
tion, of Eastern would improve service between these two pairs of 
points ; that Eastern would be able to improve its long-haul services 
to the Southeast if these gaps were closed, augmenting scheduling pos- 
sibilities and routing flexibility ; and that such improved flexibility 
would also permit better utilization of Eastern equipment and per- 
sonnel. Diversionary impacts on Capital and Delta were estimated to 
be small. Even so, Capital and Delta objected to certification of 
Eastern. 

The positions of some of the interveners were as follows : 

American was concerned because an award to TV\'^A would permit 
service by that carrier between the Southeast and cities west of the 
Mississippi. American was then participating in such traffic, either 
by direct service or by interchange with other carriers, and argued that 
the traffic potential was too small to support an additional carrier, 
American therefore advocated that any grant to TWA prohibit 
through-plane service between the Southeast and the West. ; 

Northwest was concerned about a grant to Braniff which would en- 
able that carrier to participate in traffic between the Twin Cities and 
the Southeast. Northwest was actively participating in such traffic 
by providing service between the Twin Cities and Chicago, where 
connections to the Southeast were available. Northwest urged that 
any award to Braniff preclude through-plane service between the Twin 
Cities and the Southeast. Northwest also had an application pend- 
ing in the Great Lakes-Southeast case to extend its Twin Cities-Chi- 
cago route to Miami. 

Southern rendered local service between Memphis and Atlanta via 
Birmingham, and between Atlanta and Jacksonville. Portions of the 
applications of Delta and National duplicated these segments. South- 
ern argued that other routings between St. Louis and the Southeast 
would be preferable and would protect it against undue loss of 
/revenues. 

As noted, Capital objected to certification of Eastern as a competitor 
on the Chattanooga-Birmingham segment. 

Kansas City urged that it be permitted to benefit from improvement 
of service between St. Louis and the Southeast by granting the appli- 
cation of Delta or TWA, both of which were already authorized to 
render service between Kansas City and St. Louis. 

Evansville, included in the St. Louis-Southeast proposals of Delta 
and National, expressed a preference for Delta because of the greater 
frequency of service offered by the proposed schedules of that carrier. 

Chattanooga asked to be included on any new St. Louis-Southeast 
route and supported Eastern's Chattanooga-Birmingham proposal. 

Memphis, included in the St. Louis-Southeast proposals of Delta, 
Braniff and National, supported Delta because (a) Delta's service pro- 
posals were more extensive, and (b) Delta's certification would make 
Memphis a gateway for traffic between Kansas City and the Southeast. 

Birmingham complained of service deficiencies to St. Louis, Chat- 
tanooga, Nashville and Memphis, and supported Delta's application 
because it offered the greatest quantity of service. 

Jacksonville desired competitive air service to Nashville, Memphis 
and St. Louis. , ..._., 

20-101—63 — —25 
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The major cities involved — St. Louis, Nashville, Atlanta, Tampa 
and Miami — urged the need for additional air service but expressed 
no marked preference for one applicant over another, except for 
^Atlanta's desire for Delta's more attractive schedules. They empha- 
sized their community of interest with one another. A number of 
large and small cities located on Delta's route supported that carrier's 
application in order to insure better service for themselves. 

Bureau Counsel argued that there was no need for any new service 
and contended that all applications should be denied. If, however, an 
award was to be made, the choice of Delta was said to involve the least 
new competition since Delta was already certificated to serve Chatta- 
nooga-Atlanta, Birmingham- Atlanta, and Atlanta- Jacksonville- 
Miami. 

With the submission of briefs on February 7, 1957^ the case stood 
ready for decision by the examiner. One further detour was provided 
by Eastern which, in a motion filed on May 7, sought to reopen the 
record to include information on the financial and traffic results of its 
recent operations in the St. Louis- Southeast markets. Answers in 
opposition were filed by St. Louis, TWA, and Delta. And on July 2 
the examiner summarily denied Eastern's motion. 

4. Initial decision and subsequent maneuvering 

On July 12, 1957, the hearing examiner rendered his initial decision, 
a document running 129 pages in the record.^*^ After noting briefly 
the procedural framework of the case, the examiner proceeded to de- 
scribe: (1) the cities involved in the, proceeding, their economic char- 
acteristics, their air service, and their views with respect to new air 
service; (2) the proposals of the applicants, including their arguments 
for being preferred over competing applicants; (3) the arguments of 
applicants, incumbent and Bureau Counsel concerning the need for 
new service in the St. Louis- Southeast market; and (4) the objections 
of interveners. Statements of fact — apparent subsidiary findings — 
were so intermingled with statements of the parties' contentions, that 
it was difficult to tell which statements were accepted by the examiner. 
But the examiner made clear his ultimate conclusions, to the effect 
that : 

(a) Additional air service was warranted over a route encom- 
passing St. Louis, Nashville, Atlanta, Tampa and Miami. As to 
other cities within the area, the available traffic was found to be 
insufficient to support new service except as service might result 
under existing authorizations. But as to the basic St. Louis- 
Southeast route the examiner found that there was sufficient traf- 
fic, independent of any back-up traffic, to support an additional 
carrier, and that Eastern had not adequately developed the route. 
The diversion in revenues that Eastern would sustain was not 
considered to be a threat to that carrier's financial position. 

(b) The carrier to render this. basic service should be National. 
The projected beyond-area benefits advanced by Braniff and TWA 
were minimized by the examiner on the grounds suggested by the 
other applicants. And as between Delta and National, the exam- 
iner found that National had the greater need for route strength- 
ening because of recent route awards to Delta and the confined 
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character of J^ational/s route pattern. Trans American was found 
to be unfit because of prior Board orders based on pi^evious viola- 
tions by members of the Trans American group. 

(c) Additional authority should also be granted to Eastern be- 
tween St. Louis and Memphis and between Chattanooga and Bir- 
mingham, and to Delta between Memphis and Birmingham. 
These awards were based on the opportunities for route improve- 
ment afforded by the closing of "gaps" in these carriers' route 
structures, and were deemed to meet the justifiable complaints of 
the cities affected. 
Exceptions to the examiner's decision were filed during July by 
twentpof the parties to the proceeding. On August 5, TWA moved to 
strike portions of Eastern's exceptions which embodied some of the 
recent operating data that Eastern had unsuccessfully sought to inject 
by its effort to reopen the proceeding ; Delta and St. Louis supported 
TWA's motion. On August 28 and 29 notices relating to oral argu- 
ment before the Board were promulgated, supplemented by a further 
notice on September 4 setting oral argument for September 19. By 
reason of an earlier notice by the examiner briefs were due on Septem- 
ber 9. 

Briefs to the Board were filed by nineteen parties, and letters were 
submitted by two others ; together with the exceptions they totaled 576 
pages. Oral argument before the Board consumed seven hours on 
September 19 and 20 and ran for 219 pages ; in addition, some 40 pages 
of materials were submitted for use in connection with oral argument. 
The pressure of work prevented the General Council's office from pre- 
paring its usual Memorandum of Issues. 

During the course of the argument Northwest requested that the 
Board defer its decision in this case for contemporaneous considera- 
tion with the pending Great Lakes -Southectst Service case. By order 
dated October 18, the Board granted the request on the ground that 
both cases involved service between Atlanta and Florida (the stem 
of a fork with one prong reaching to St. Louis and the other to the 
Great Lakes area), and that their contemporaneous consideration 
would facilitate a sound decision in both cases. ^^° Petitions for recon- 
sideration of this order were filed by Delta and Eastern, each asking 
different relief, and they were supported by several cities — provoking 
in turn responses by National, Braniff, TWA, Northwest, and Capital, 
who urged that the petitions be denied or, in the alternative, that they 
be stricken to the extent that they involved a reargument of the merits. 
Several additional exchanges on this subje^'t concluded on December 
11, 1957, without the benefit of any decision by the Board on the vari- 
ous petitions, answers, motions and letters. 

Another exchange took place in May and June of 1958 when Eastern 
sought once more to reopen the record for recently developed oper- 
ating data ; replies were filed by Northwest and TWA. 

At about this time a dramatic succession of events occurred which 
altered considerably the orientation of the proceeding. On March 26 
and 31, 1958, the Board announced in several press releases its tenta- 
tive decision in the St, Louis-Southemt case, making the primary 
grant to TWA to render service between St. Louis and Miami via 
Nashville, Atlanta, and Tampa. At about the same time, March 24* 

250 E-11888. 
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the Board instituted the Houston-West Service case,^^^ an investiga- 
tion into the need for improved service bet\yeen Houston and Cali- 
fornia and for first one-carrier service between Florida and California 
via New Orleans and Texas points. On April 21, TWA amended a 
pending application so as to propose a southern transcontinental route 
bf the type described and moved to ,consolidate it into the Houston- 
West case. • And on August 5 the Board issued an order -^^ enlarging 
the scope of the Houston-West case into a Southern Transcontinental 
Service case ^^^ encompassing points in Georgia and Florida in the 
East, and California in the West, via intermediate points in Alabama, 
Louisiana, Texas, New Mexico, Arizona, and Nevada ; at the same time 
the Board deferred decision with respect to the Dallas-California 
portion of the pending Dallas to the West Service case f ^ and con- 
solidated that portion with the Southern Transcontinental case ; in all, 
nine applications were consolidated at this time. The announcement 
of the result in the St. Louis-Southeast case and the. almost simul- 
taneous birth of the Southern Tfaofiscontinental case set the stage for 
the next round of controversy. 

. On August 8, Delta moved to defer consideration of TWA's applira- 
tion in the St. Lexois-Southeast case for contemporaneous consideration 
with the applications pending in the Southern Transcontinental case. 
On August 12, American moved to dismiss so much of TWA's applica- 
tion as permitted through-service beyond St. Louis to the West Coast 
or, iji the alternative, to defer TWA's application for comparative 
hearing and contemporaneous consideration with applications pend- 
ing in \h^ Southern. Transcontinental case. Answer's in. opposition 
were filed by TWA, Eastern and a number of communities. On 
September 29, the Board dismissed the motions on the ground that they 
were, in, essence, an attempt to obtain reconsideration of the Board's 
.press .release and that, as such, they were' prematurely Sled.-^^ 
Finally, on September 30 the Board issued its formal opinion in the 
; St. Louis-SoutheaM case, confirming the awards announced in its press" 
release.^^^ At the time of this decision the record totaled 5,169 pages. 
The General Counsel's request^ for instructions from the Board was 
11/2 pages in length. . 

5, Board decision and first reconsideration 

In its opinion, the Board agreed with the examiner on several points : 
(1) that a St. Louis-Nashville- Atlanta- Tampa-Miami. routing should 
be granted to ono^ of the applicants; (2) that Delta should be granted 
the Birmingham-Memphis segment; and (3) that Eastern should be 
granted the Chattanooga-Birmingham, segment. But the Board dis- 
agreed with the new authority granted to Eastern between Memphis 
and St. Louis and, as previously indicated, it chose TWA as the carrier 
to render the basic new service between St. Louis and the Southeast. 
In making this selection, the Board emphasized (a) the amount of 
new one-carrier service TWA would provide between the Southeast 
and cities west of the Mississippi, and (b) the relationship between 
the seasonal demands of the new route and the complementary seasonal 
characteristics of TWA's existing system. 

2=1 E-12279. 
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American had argued that TWA should be prohibited from provid- 
ing through-plane service between the Southeast and the West Coast 
because, in the absence of a restriction against such service, TWA 
would be in a position to render southern transcontinental service in 
preference to carriers whose applications w^ere pending in the Southern 
Transcontinental Sei-^ice case. The Board rejected the argument, 
pointing out (1) that service between St. Louis and the Southeast was 
found to be required without regard to any transcontinental aspects, 
(2) that TWA's beyond-area advantages were the kind traditionally 
taken into account in making a selection among competing applicants, 
and (8) that the transcontinental service TWA might render, with a 
mandatory stop at St. Louis, w^as materially different from direct one- 
carrier service between Florida and the West Coast. The Board 
affirmed "that the availability of TWA's service via St. Louis would 
not in any real sense preclude a finding of public need for a more 
direct routing * " *. Our grant to TWA * * * does not in any 
way prejudge the merits of the proposals of the various applicants 
in the Southern Transcontinental case." 257 

The rejection of competing applications was. based largely on argu- 
ments previously advanced by their adversaries : 

As to National, the Board observed that strengthening of weaker 
carriers was but one of many factors to be considered and that 
National would not be particularly strengthened by a route that dead- 
ended at St. Louis. It should be noted, further, that. about this time 
(February 8) a subsidiary of National ivas exposed as a. participant 
in the Florida channel 10 television scandal. 

As to Braniff, the Board observed that the Twin Cities support on 
which it had relied had been further diluted by a grant to Northwest 
in the Great Lakes-Southeast Service case : already authorized between 
the Twin Cities and Chicago Northwest was granted an extension 
from Chicago to Miami via Atlanta, thereby fortifying its hold on 
Twin Cities-Florida traffic. 

With regard to Delta, the Board noted that, as a result of the grant 
here of the Birmingham-Memphis segment and the addition, of Tampa 
to its route in the Great Lakes-Southeast Service case, most of the new 
service benefits upon which Delta had relied could be furnished with- 
out granting it direct St. Louis-Southeast authority. Indeed, in viev 
of Delta's new authority it became necessary to require Delta to serv*^. 
Birmingham, in addition to the junction points of Memphis and 
Atlanta, on all flights serving St. Louis or Kansas City, on the one 
hand^ and Florida points on the other ; otherwise Delta would havf^ 
constituted a third competitor for St. Louis-Florida traffic. 

Eastern's two applications met with divergent treatments. On the 
Chattanooga- Birmingham segment, the benefit to Eastern's route 
structure was deemedto outweigh the diversionary impact on Capital, 
particularly in light of Capital's poor service. On the St. Louis-Mem- 
phis segment, the diversionary impact on Delta was held to outweight 
the benefit to Eastern's route structure, apparently because Delta had 
rendered good service. Eastern's motion to reopen the record was 
denied. 

Three members of the Board concurred in the majority opinion. 
One member concurred in the awards to Delta and Eastern but dis- 
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sented on the award to TWA on the ground that no need had been 
shown for additional service in the St. Louis- Southeast market, par- 
ticularly in view of the Great Lakes-Southedst decision, which had 
added two carriers to the existing two carriers in the Atlanta-Florida 
market. Another member came to the same result, emphasizing the 
marginal character of the St. Louis-Southeast market and the effect of 
the TWA award on the SoutJiem Transcontinental case ; however, he 
would not have required Delta to make a mandatory stop at Birming- 
ham, thereby permitting that carrier to participate in the St, Loui^- 
Southeast traffic. 

The Board's opinions totaled 37 pages in the record. 

The Board's order provided that the new operating authority was 
to become effective on November 29, 1958. Petitions for reconsidera- 
tion and other relief were filed by American, Delta, Eastern, National 
and a number of civic participants. Numerous answers were filed, as 
well as some motions addressed to these filings. On November 21 the 
Board postponed the effective date of the new certificates to December 
15 because of the pendency of the petitions for reconsideration.^^^ 
And on December 8 the Board issued its Supplemental Opinion and 
Order on Reconsideration making a minor change in a restriction on 
Delta's new authority and otherwise rejecting the petitions for recon- 
sideration.^^^ The opinion, 24 pages in length, was addressed primar- 
ily to arguments of the carrier participants that the Board's awards 
to TWA and Delta deprived competing, applications of comparative 
consideration — Le.^ those seeking southern transcontinental service 
and Eastern's Memphis-Kansas City proposal. 

TWA's certificate became effective on December 16 and it com- 
menced service over the new route. 

6. Judicial review 

Petitions to review the Board's order were filed by American, Delta, 
Eastern and National. The Court of Appeals rendered its decision on 
December 10, 1959.^®° While rejecting summarily all arguments di- 
rected to the merits of the awards to TWA and Delta, the Court con- 
sidered in great detail ob^'ections to the scope of the proceeding. 

All four petitioners challenged the award to TWA on the ground 
that it constituted a southern transcontinental route which they had 
also sought. Petitioners argued that, instead of being relegated to 
the Southern Transcontinental proceeding, their applications should 
have been given comparative consideration with that of TWA in the 
St. Louis-Southeast case. The Court agreed ( at least as to three of the 
four petitioners) and found that prima facie the Board by its award 
had transformed the limited area proceeding into a soutJtiern trans- 
continental case ; that the mandatory stop at St. Louis did not preclude 
TWA from becoming an effective competitor for transcontinental traf- 
fic ; and, therefore, that the grant to TWA might prejudice some or 
all of the southern transcontinental applications. The Board was 
given three ways in which to remedy the defect : (1) it could condition 
the award to TWA so as to preclude it from becoming an effective 
transcontinental carrier; (2) it could hold an evidentiary hearing to 

258E-13189. 
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buttress its announced conclusion that the award to TWA could not 
exclude any southern transcontinental awards; or (3) it could reopen 
the proceeding to hold a comparative hearing on all transcontinental 
applications. 

The award of the Memphis- Birmingham segment to Delta was chal- 
lenged by Eastern. Eastern contended that this permitted Delta to 
render Kansas City-Memphis-Southeast service, the very authority 
Eastern sought to secure by its Kansas City-Memphis application, 
which had been excluded from the proceeding. On this phase of the 
case the Court sustained the Board, finding a necessity that the Board 
be a position to restrict the scope of its proceedings to manageable 
proportions. In reconciling this conclusion with its apparently con- 
trary holding on the transcontinental phase, the Court observed: 
"The expansion of an area case by adding a little additional segment 
outside the area is quite a different thing from awarding a transcon- 
tinental certificate in a limited area case. The former is an expansion 
of a limited case. The latter is a transformation of the real nature 
of the proceedings." ^^^ 

On May 2, 1960, TWA's petition for certiorari to the United States 
Supreme Court was denied.^^^ 

7. Board decision on remand 

The next action of the Board took place on May 9.^^^ Acting on a 
request filed by TWA on April 18, the Board granted a thirty-day 
exemption to prevent interruption in TWA's St. Louis-Southeast 
services. Rejecting the opposition of Delta and Eastern, the Board 
conditioned the exemption on a change of planes at St. Louis. On 
May 17 an order issued setting oral argument on the remanded case 
for May 26 and specifying the issues the Board thought to be signif- 
icant.^^* The Board's ability to act was handicapped by the fact that, 
of the five members who originally had decided the case, only the two 
dissenters remained. Oral argument actually took place on June 3, 
and on June 8 the Board extended TWA's exemption to July 31.^^^ 

On July 29, 1960, the Board issued its Supplemental Opinion and 
Order in the St, Louis-Southeast case.^^^ Reaffirming its decision on 
need for the service and selection of TWA to render the service, the 
Board turned to limiting TWA's transcontinental operations in ac- 
cordance with the mandate of the Court. The Board required that, 
on transcontinental flights, TWA must change planes at either St. 
Louis or Kansas City. This created three problems : 

First, this requirement seemed to conflict with the basis of the 
Board's original selection of TWA : the integration of the St. Louis- 
Southeast segment with TWA's route west of St. Louis. The Board 
concluded that, even though single-plane service between the South- 
east and the West Coast was no longer a supporting consideration, 
TWA was still the best choice because of: (1) seasonal integration of 
operations, (2) single-plane service between Kansas City and the 
Southeast, and (3) availability of back-up traffic west of Kansas City 

281275 F. 2d at 644.. 
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which, despite the change of plane, could be funneled into the Sti 
Louis- Southeast market to support service there. 

Second, it was disputed that this requirement was sufficient to com- 
ply with the mandate of the court without also establishing a connect- 
ing time more prolonged than the 40 to 45 minutes then being used by 
TWA under its exemption authority. It was argued, further, that 
to the extent TWA could rely on back-up traffic beyond Kansas City, 
it was a transcontinental competitor. The Board rejected the conten- 
tion, finding that the circuity, delay and change of plane involved in 
TWA transcontinental flights made its competitive impact on the 
transcontinental market "minimal." 

Third, a new Ashbacker objection was injected when Easteni con- 
tended that one of its transcontinental applications, which had lleen 
refused consolidation, involved a St. Louis-Kansas City segment which 
was mutually exclusive with the single-plane Kansas City-Southeast 
service permitted by the Board's order. Relying on the Court's deci- 
sion on the Memphis-Birmingham award to Delta, the Board held 
that it had discretion to reject consolidation of Eastern's beyond-area 
application even though the award to TWA permitted the service 
sought by Eastern. 

On the first and second points, one member of the( Board dissented. 
On the third point Eastern filed a petition for reconsideration, which, 
together with a Delta petition, was denied on October 11, 1960.^^^- The 
opinions on remand ran some 24 pages. The St, Louis-Southeast 
/S^rtJ^'cj^ case was finally over. 

8. Concluding notes 

Two postscripts may be in order : 

First, TWA's passengers between the Southeast and the West 
Coast are still going through the tiresome ritual of changing 
planes at St. Louis or Kansas City. The Board's files include 
inquiries from passengers who used TWA's through-plane serv- 
ice in 1959 and express some understandable ire with the subse- 
quent requirement of changing planes. 

Second, the Board decided the Southern Transcontinental Serv- 
ice case on March 13, 1961, awarding two new transcontinental 
routes, one to National and one to Delta.^^^ TWA's application 
■ was summarily rejected on the grounds that it lacked any historic 
interest in Florida-West Coast traffic and that its certification 
would result in excessiA^e competition with National's trans-Gulf 
operations. 
As concluded, the record in the St, Louis- Southeast case filled 11 
vohimes. 

H. STUDIES OF PROCESSING TIME AND VOLUME OF 
LICENSING MATTERS 

The St, Louis-Southeast case is but one proceeding. Additional in- 
formation is required in order to place that case in perspective. How 
does it compare with other major route proceedings in length and 
complexity? Among other things, the following discussion should 

207E-159I04. 
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permit a comparison with the St, Louis-Southeast case and facilitate 
a more realistic estimate of the nature and magnitude of the Board's 
licensing proceedings. 

In fiscal 1961, six major route proceedings (not counting St, Louis- 
Southeast) were closed by the Board: one trunkline case, four local 
service area cases, and one case substituting local for < trunkline 
service.^^^ For reasons indicated elsewhere, the intervals between the 
filing of the various applications and the prehearing conference are 
not meaningful measures of j)rocessing time. In the six cases here 
considered, applications were included which were almost nine years 
old at the time of the prehearing conference; others were filed at the 
conference or shortly before. These time intervals are therefore ex- 
cluded. Also omitted are intervals required by judicial review or 
evidentiary hearings on reopened portions. Working within these 
limitations, a composite picture of the six major route cases, from the 
prehearing conference to the final Board order, discloses the following 
time intervals : 

From prehearing conference to the examiner's original report of the 
conference, 1.2 months elapsed; from the examiner's report to the 
Board's first consolidation order, another 2 months; from the first 
consolidation order to the Board's final consolidation order, an addi- 
tional 4.4 months; from the final consolidation order to the start of 
the evidentiary hearing, another 2.2 months. The total time con- 
sumed prior to the evidentiary hearing averaged 9.8 months; the time 
required to finally determine the scope of the proceedings amounted 
to 7.6 months.270^ 

From the beginning of the evidentiary hearing to its conclusion an 
average of 2.9 months elapsed. During this period an average of 33 
days were actually devoted to evidentiary hearings. 

From the conclusion of the formal heai:*ing, the examiner took 10.9 
months to prepare his initial decision. 

The Board's decision, on review of exceptions to the examiner's re- 
port, was issued 10.6 months later. It took another 6.4 months to 
dispose of petitions for reconsideration. The total time required from 
prehearing conference to final Board action averaged 3 years and 5 
months. ^ 

A number of other sources indicate that these are typical figures. 
Thus the Board's own budget personnel compiled averages based on 
70 percent of the route cases closed in the five-year period 1956 through 
1960, excluding extreme or atypical cases. The averages obtained for 
maj or route cases were : 

One year from prehearing conference to completion of the hear- 
ing (almost identical to fiscal 1961) ; 

Fifteen months from conclusion of the hearing to the initial 
decision (10.9 months for fiscal 1961) ; 

Thirteen months irom initial decision to Board decision f 10.6 
months for fiscal 1961) . 



'«« Southeastern Area Local Service Investigation, Docket No. 7038 ; Northeaf^tern States 
Area Investigation, Docket No. 6436 ; Cincinnati-Detroit Investigation, Docket No. 9891 ; 
Pacific-Northwest Local Service Investigation, Docket No. 5463 ; Great Lakes Local Service 
Investigation, Docket No. 4251 ; Southern Transcontinental Service case, Docket No. 7984. 

fi^oThe evidentiary hearing Is sometimes commenced before the scope of the proceeding 
is finally determined. 
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It is useful, in reviewing the time required to decide these cases, to 
simultaneously consider their complexity. The six cases used to con- 
struct a composite for fiscal 1961 each involved on the average: 
Thirty-three applications sought to be consolidated ; 
Seventeen applications actually consolidated, four by civic 
interests and the remainder by six carrier applicants ; 

Seventy interveners, six of them carriers and the remainder 
civic interests ; 

An initial decision of 210 pages, 2 days of oral argument before 
the Board, and one or more Board opinions totaling 113 pages; 

. and 

A total record of some 28 volumes. 

As compared with these proceedings, the JSt. Louis- Southeast case 
stands at the less complex end of the spectrum of major route cases: 
only 32.5 months were consumed between the' prehearing conference 
and the final Board order prior to judicial review; only thirty-odd 
parties were involved; and the record was a mere 11 volumes. 

Eecognizing the complexity of major route cases is of some im- 
portance. If, for example, the 106 applications actually consolidated 
in the six major route cases under discussion were each credited with a 
pro rata share of the 246 months required to dispose of the six pro- 
ceedings, the time allotted to each application would be only 2.3 
months. This compares favorably with the time required to dispose 
of "simpler" route cases, those concerned with only one or a few 
applications. 

In fiscal 1961, there were six proceedings that might be considered 
minor route cases (including two reopened portions of major route 
cases). ^''^ They each required an average of 15.7 months to con- 
clude ; and if credit is given for multiple applications in several pro- 
ceedings, the pro rata share of the total time applicable to each appli- 
cation is 9.4 months. The Board's budget study for 1956 through 1960, 
previously referred to, indicates that 17 months is typical for minor 
route cases (exclusive of the reconsideration stage) . 

Route cases closed in fiscal 1961 have been deemed to encompass six 
major and six minor route proceedings. This is a fairly representa- 
tive figure, somewhat better than fiscal 1960 and not quite as high as 
fiscal 1959. The Board's classification of "closed" proceedings, based 
on the initial Board decision on the merits, does not coincide with the 
one used here — which treats as "closed" only those cases in which peti- 
tions for reconsideration have ben disposed of and deferred portions 
have been resolved (even through deferred portions requiring evi- 
dentiary hearings were treated as separate cases for purposes of time 
studies). The Board's classification of "route cases" is also some- 
what broader in that it includes suspensions, renewals, international 
appli cations, and other types of proceedings excluded from this study 
of initial licensinfir of domestic air transport. Even so, the Board's 
fififiires are useful if compared with one another over a period of time. 
For the fiscal years 1947 through 1961, the Board's dispositions of 
route matters, including dismissals, was as follows : 

2^ Pittsbur^Ti-Syrf^cuse Iiivesticratlon, Docket No. 7263: Wheeling-Nf^vj York Nnnstop 
oasp. Dockpt No. 9984: Sarasiota-Brndenton Invest] sration. Docket No. 10369: Lake Centrnl 
.^Irline^. Temporrirv Tntermediate Points, Doeket No. 10039: AiDplication of Vance Ro'iertP 
(1/b/n Northwest Air Service. Docket No. 10703: reopened Pacific -Northwest Local Air 
S^ervice c^^f^e (Sacramento to Reno). Docket No. 5463 ef al. 
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1 Including about 200 dismissals of a nonrecurring nature. 

Also during fiscal 1961 the following applications for operating 
authority were disposed of by informal procedures : 

Exemptions 112 1 Service pattern changes 12 

Airport notices 126 1 Charter authorizations 26 

The docket on informal matters is fairly current; there is virtually 
no backlog. But the formal docket is quite another matter. An ex- 
amination of that docket as of November 30, 1961,^^^ reve^als that there 
were then pending 681 applications for domestic operating authority. 
Of these, 188 applications in 13 separate cases were before the Board 
for its decision, including some that were being held for other matters 
or were awaiting the enactment of pending legislation. Another 72 
applications involved in a single proceeding were the subject of an 
initial decision recently served. Hearings had been held on another , 
40 applications involved in three proceedings; and prehearing steps 
had been taken with regard to 45 more applications embraced in 12 
cases. 

This left 336 applications which were simply "awaiting action." 
These were encompassed in the following categories : 

Domestic conventional aircraft — 

Filed between 1946 and 1952 8 

Filed between 1953 and 1955 32 

Filed in 1956 and 1957 29 

Filed in 1958 and 1959 . 49 

Filed in 1960 : 54 

Filed in 1961 _: 51 

Domestic helicopter aircraft, the earliest pending since 1946 77 

Alaska authority, the earliest since 1952 and most since 1958 14 

Nonscheduled authority, 1 since 1954 and most since 1959 5 

Miscellaneous formal route matters 17 

Of significance is the fact that the largest numbers of pending ap- 
plications are concentrated at the two extremes of the licensing proc- 
ess : either they had reached the Board for decision (or were about to) 
or they were simply awaiting action. The number of applications 
recently committed to the hearing process is relatively small. This is 
not wholly accidental. The general sentiment at the Board favors the 
view that outstanding domestic air transport authorizations are gen- 
erally ample ; that new licensing will proceed henceforth at a dimin- 
ished rate; and that, in view of the poor financial condition of the 
industry, the present need is for a contraction of outstanding author- 
izations through route suspensions and amendments and through 



^2 Bureau of HeariDg Exairiiners, Docket SeetlOD, Report of Formal Economic Proceed- 
ings as of November 30, 1961 (1961). 
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approvals of mergers and route transfers. Whether this is a relatively 
permanent fixture of contemporary CAB operations, or merely the 
pessimistic phase of a cyclical development, is difficult to say. It is 
clear, however, that the rate at which domestic route applications are 
processed in the near future will depend upon Board attitudes con- 
cerning the substantive policies underlying the granting of new 
authorizations. 

It is entirely possible that the major route proceeding, which has 
been a source of so much anguish and study, is in large measure a 
thing of the past; and that future route cases will concentrate on 
minor adjustments to the route pattern rather than over- all review of 
large geographical areas and interrelated markets of substantial pro- 
portions. But a resurgence of traffic growth and industry profits 
could well lead to a return to ambitious licensing — and enlarged pro- 
ceedings^ — with all of the problems they encompass. 

L PROSPECTS FOR IMPROVEMENT OF THE LICENSING 

PROCESS 

1. Introductory comment on the perspective of the individual 
Board Member 

A view of the licensing process from the vantage point of the indi- 
vidual Board Member is vital to an appraisal of any proposed change 
in CAB procedures.^^^ 

It is essential, first, to recognize that only a portion of each Board 
Member's time is available for licensing matters. In addition to route 
cases, the Board Member participates in the decision of other formal 
matters and in the negotiation of bilateral treaties with foreign gov- 
ernments ; he is called upon to make decisions relating to the adminis- 
tration of the Board's staff and to the other aspects of maintaining a 
continuing organization ; and he engages in public relations activities 
and in consultations with members of the industry, community rep- 
resentatives, members of Congress, other Government officials, and 
various other persons. Rather than attempt a division in terms of 
these manifold activities, a more meaningful picture may be given 
by considering the way in which a typical week engages the time of a 
Board Member. In terms of office time, the averages are roughly as 
follows: 

Attending oral argument : 1 day or slightly less. 
Attending Board meetings : 2 days. 

Other conferences, day-to-day administration. 1 day or more. 
There is relatively little time in the standard work- week for independ- 
ent study and research. Most of the work that requires, sustained 
reading or attention to details must be reserved for evenings or week- 
ends. 

Returning to the licensing cases, it may be useful to note what a 
Board Member must consider in order rationally to decide a route 
case. The Issues fall into two categories: first, factual questions con- 
cerning economic data relating to the various proposals under con- 



^3 On sucli a perspective, see Hector, Problems of the CAB and the Independent Regu- 
latory Commissions (1959) ; McKlnsey and Company, Increasing the Effectiveness of the 
Civil Aeronautics Board, 3-1, Appendix C (1959). 
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sideration : and, second, legal or policy questions concerning the result 
which should follow from the data. 

The factual questions may be answered principally froni two 
sources : the record compiled in the particular case ; and statistical 
data, continuously compiled by the Board and others, and subject to 
official notice (some items of which also appear in the record) . But 
tlie individual Board Member has no significant personal contact 
with either of these sources. It is utter fantasy to suppose that in 
minutes snatched between oral arguments, Board meetings, appoint- 
ments, daily paper work and the like, Board Members can rummage 
through thirty volume records and statistical compilations even more 
extensive. Obviously their inquiries have to be more narrowly 
f ocussed. Specifically the Board Member may^ seek to ascertain the 
facts by loolnng to — 

(a) The initial decision of the hearing examiner; 
Ih) The brief s of the parties; 

(c) Statements in oral argument ; and 

(d) Memoranda prepared by his personal assistant or the Gen- 
eral Counsel's office. 

Even these documents are far from succinct and it is questionable 
whether Board Members have the time to explore fully each of these 
sources. Moreover, it would be rare that one could tell, simply by 
looking at these documents^ whose Version of the facts is accurate. 
An examination of the original sources — record and statistics — often 
is necessary to resolve conflicting claims of the parties or, perhaps 
more commonly, to reconcile partial truths and difl?erences of emphasis 
and approach. 

The "memorandum of issues" of the General Counsel is of little 
assistance on this score, except to the extent that it provides cross- 
references to relevant portions of other documents. Oral argument 
has been greatly abbreviated in recent years and the Board, for the 
most part, does not interrogate counsel. Personal assistants are them- 
selves deluged with day-to-day administrative details. Typically the 
Board Member takes home the initial decision and briefs of the 
parties for review the evening before the oral argument and tries to 
reach a conclusion on the basis of this limited review and the argument 
itself. If questions remain, the Member may ask his assistant to re- 
search the point ; or, more rarely, he may ask for statistical informa- 
tion or analysis from the Office of Carrier Accounts and Statistics. 

Establishing the facts may be difficult, but given sufficient time the 
job might be capable of satisfactory solution. • However, it is uncer- 
tain whether legal and policy questions are soluble in the same way. 
On strictly legal questions^ — whether the Board has power to act in a 
certain way — the inquiry is often conventional; and the Office of 
General Counsel is the primary source of assistance. Once the issue 
of power is settled in the affirmative, as it usually is, the question of 
policy still remains: should the Board act in one way rather than 
another? In most instances the Board has sufficiently broad discre- 
tion that any one of a wide variety of results is either legally justifi- 
able or at least not subject to meaningful judicial review? To what 
source can the Board look to decide which choice to make ? 

Theoretically the authoritative source of guidance on policy matters 
is the Board's governing legislation. But the act talks in such general 
terms, and with such a multiplicity of policy objectives, that no 
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measure of statutory study will yield an answer to the problems posed 
by most concrete cases — e,g,^ could the act be said to indicate which 
carrier should be selected in the St.Louis-Southedst case ? 

Nor does the legislative background of the statute shed much light. 
As previously indicated, the multiplicity . of purposes stated in the act 
is merely a reflection of the fragmentation of views expressed by the 
Congress in the course of considering the measure. Moreover, the 
basic economic provisions of the statute are now almost twenty -five 
years old ; many of the circumstances that prevailed in 1938 no longer 
exist, and many new events have come to pass. The legislative history 
may provide some useful elaboration of the statutory objectives, but 
it does not inform the Board member which one to emphasize when a 
conflict arises. 

The same twenty-five years which have rendered some of the act's 
legislative background obsolete have also produced innumerable 
Board decisions. These conceivably could provide guidance on policy 
issues. But their value in this respect is rather dubious, since^like 
the act and legislative history they implement — they often talk in 
terms of a multiplicity of general purposes, with little clear articula- 
tion as to when one purpose will govern and when another. Thus 
large carriers may win some cases on the ground that, by reasons of 
their exensive route patterns, they can provide more new service im- 
provements for the, traveling public; small carriers may win other 
cases on the ground that they require strengthening. But when one 
policy will prevail over the other is difficult to predict. 

The conventional sources — act, legislative history. Board prece- 
dents — may tell a Board Member what to think about. It is doubtful 
that they proved many answers. In the search for solutions, a Board 
Member may turn inward — to his own personal philosophy of eco- 
nomics and government — or he may turn outward^ — to the views ex- 
pressed by politicians, industry representatives, staff personnel, the 
press, aiid other seemingly knowledgeable persons. In either case the 
ultimate source of decision stems neither from the record nor from 
the conventional standards of policy guidance. 

But it must be remembered that policy choices do not often arise as 
philosophical questions unconnected with empirical data. Such choices 
are almost invariably connected with factual data in either of two 
ways: (1) some controversial policy issues (such as the desirability 
of competition among air carriers) may be the subject of extensive 
factual inquires (as in comparisons of the nature of operations in com- 
petitive and noncompetitive markets) ; (2) some generally accepted 
policy considerations may be shown to be inapplicable in a particular 
case^e.g., it might be shown that a combination of two routes could 
not be achieved in^ such a^ way as to improve traffic flows between them 
even though the integration of , traffic flows is generally of some im- 
portance. And m,any ;of these matters will be the subject of exhibits 
in the record or of statistical materials in the Board's files. 

Coming back, then, to the record and the statistics aiid the means by 
which a Member may achieve an understanding of them, the task can 
be . greatly simplified or greatly magnified by the Member's' attitude 
toward various policy issues. If a Member has resolved for himself a 
controversial issue — e.g., that competition between more than two car- 
riers over the same route segment is undesirable — he obviously has cut 
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down the number of record facts he must assess and weigh. If, on the 
other hand, a Member is uncertain about a pohcy issue, he may have to 
consider, not only the significance of the policy consideration on the 
facts revealed by the particular record, but also the facts bearing on its 
general validity. Thus, on the question of certificating a third com- 
petitive carrier, the unceitain Member may have to ,ask himself: (a) 
What special arguments are made for and against the third carrier in 
the particular market in issue? (b) What has been the general ex- 
perience in three-carrier markets as compared with two-carrier mar- 
kets? Probably no two Members will require precisely the same in- 
formation to dispose of a concrete case. 

Kor will the same information mean the same thing to Members with 
different views. One Member may be ever alert to promises of traffic 
growtli and the possibilities created thereby for new^ certifications; 
another may be acutely sensitive to any inroads on carrier profits and 
easily induced to be cautious about route awards. A report of increased 
traffic and decreased earnings may lead the first Member to favor ad- 
ditional route authority and the second to reject any such expansion. 

The differences in Member outlooks, when coupled with the many- 
sided character of Board decisions, tend to perpetuate the difficulties 
which beset Board members. If a route case can be resolved by any 
number of solutions, and if Board Members reach determinations on 
highly individualized grounds, the Board's efforts in a particular case 
,are likely to involve, first, a struggle to reach a composite result — 
points to be served, carrier (s) to be chosen, restrictions to be imposed — 
to which a majority will adhere ; and, second, an effort to state a theory 
upon which the result may be justified. The first step is probably the 
one which absorbs most of the collective energies of the Board. The 
latter task — the statement of a rationale — is not only of secondary 
importance but is often highly generalized and inconclusive because 
(a) the grounds of individual Members in the majority are not the 
same, and (b) the result may reflect no consistent policy approach, but 
rather a compromise of conflicting individual solutions incapable of 
mustering a majority. Thus, as a source of policy guidance for the 
future, the opinions of the Board tend consistently to fall short of 
their potential because of the nature of the cases and the lack of 
coherent policy guidance in the past. The process does not preclude 
gradual accretions of precedential policy. But it makes the attain- 
ment of a general consensus extremely unlikely. 

The major problem in these vast and unwieldy route cases is to ful- 
fill the twin objectives of — 

(a) Providing Board Members with the information they re- 
quire, in light of their individually divergent vieAvs, to reach satis- 
factory conclusions on both factual and policy issues ; and 

(b) Encouraging the Board as a whole to achieve as much con- 
sensus as possible m its formulation of policy, within the limits 
imposed by the inevitable divergent individual viewpoints. 

2. General form of the proceeding 

Much of the comment on CAB route licensing has been directed at 
the general format of the process. Trial -type procedures, it has been 
argued, are singularly inappropriate for resolution of the many-sided 
controversies that characterize complex route proceedings; the func- 
tion is one of planning and management, which requires executive 
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direction rather than case-by-case adjudication.^"^^ But the differences 
in approach between "management" and "adjudication" may be more 
rhetorical than real. For planning need not be incompatible with 
some measure of case-by-case adjudication; and even the most dis- 
cretionary form of executive management would presimiably require 
some factual basis for its determinations. The inquiry can perhaps 
be more sharply f ocussed by asking : ( 1 ) how should plans and policies 
be formulated ? (2) how^ should factual determinations be made? For 
whatever label is pinned on the process, these two interrelated func- 
tions must somehow^ be performed. 

It is necessary as an initial step to take not^ of some of the common 
ground upon which any procedural system must be built : 

First, the substantive policies of commercial aviation regulation are 
not in issue. A reexamination of both substantive policies and their 
procedural implementation would open a number of avenues for 
change, particularly in evaluating the respective roles of regulation and 
market competition. But this is not noAv before us. 

Second, commercial aviation will therefore continue to be developed, 
under a continuation of existing substantive policies, by private busi- 
ness enterprise subject to public regulation. This has important impli- 
cations for proposed procedural arrangements. If private manage- 
ment is to function effectively, if investments are to be made and 
other business risks incurred, there must be a measure of stability and 
certainty in the regulatory scheme. From the vantage point of the 
regulator, w^ell-nigh unlimited discretion would certainly expand the 
possibilities of regulation ; and the ability to make decisions promptly 
would increase the effectiveness of regulation. But from the view- 
point of the reg*ulated enterprises these same qualities could spell 
utter havoc: unpredictable administrative controls inflicted without 
warning and without opportunity for adjustinent. As long as private 
enterprise is employed to develop commercial aviation, probably the 
regulatory scheme must be somewhat "sticky" in its operations, a neces- 
sary compromise between the flexibility and decisiveness desired by 
the regulators and the predictabilit}^ and stability required by the 
regulated interests. 

Third, under unchanged substantive policies, route awards will con- 
tinue to be made on the basis of a balancing of numerous conflicting 
policy considerations — situations like the St. Louis-Southeast Service 
case. With a relatively mature route pattern, it is unrealistic to think 
of "planning" in terms of making actual routes conform to some over- 
all ideal worked out in advance by the planner : the job is too big; the 
current need is too small; the substantive regulatory tools are too 
limited; and the disturbance of existing economic interests and rela- 
tions would be too great. Eather it seems likely that the regulatory 
task will continue to be a series of ad hoc adjustments in route patterns 
to meet changing or unsatisfied needs; and that the primary role of 
planning will be to determine the order in which such adjustments are 
made and to introduce new or different policy considerations into their 
resolution. While some such planning may improve and perhaps 
simplify the process, the net result probably will not be markedly dif- 

^^Landis, Report on Regulatory Agencies to the President-elect 41, 42 (19G0) ; Redford, 
Njational Regulatory Commissions 14 (1959) ; Hector, New Critique of the Regulatory 
Agency (1959) ; Hector, Problems of the CAB and the Independent Regulatory Commis- 
sions 55 (1959). 
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ferent from contemporary route proceedings — except that the ad- 
justments may be smaller and the proceedings therefore more 
manageable. 

Fourth, there is the obvious need to make available to the decisional 
authority the factual material upon which the relevant policy consid- 
erations are based. Someone has to collect and collate the informa- 
tion. Under the present procedural arrangement, much of the work is 
done by private parties (although with the aid of Board statistics). 
If this work were to be undertaken by the Board's staff, their task 
would be magnijEied enormou'sly. Even then it would be difficult to 
exclude pertinent information submitted by an outsider ; it, too, would 
have to be considered and evaluated. And, of course, some informa- 
tion is peculiarly within the Imowledge of private parties. Moreover. 
since much of the information is technical and complex, explanation 
is often necessary; cross-examination, properly employed, can bring 
forth that explanation and expose the underlying methods and as- 
sumptions (and perhaps fallacies and mistakes) that led to the stated 
conclusions. Whatever the decisional method employed, some tech- 
nique must be devised for collecting, evaluating and checking relevant 
information. Whether cross-examination of witnesses is essential may 
be reserved for later discussion. / 

Finally, decisions in route cases will continue to have an enormous 
impact on the economic prospects of affected enterprises and com- 
munities. It is unthinkable, in our society at least, that such affected 
parties will stand by passively while the decisional process grinds 
out its momentous conclusions. The choice is between giving such par- 
ties an overt role in the process, one in which thm^ can seek to influence 
the result, or relegating them to surreptitious efforts to "pull strings'' 
in order to achieve the desired outcome. Our approach traditionally 
has been to make a virtue of necessity and confer an overt role on such 
affected interests. 

If this summary is accurate, the procedures reqiiired in route cases 
must be characterized by (1) some measure of continuity in policy 
and slowness in making changes; (2) ad hoc adjustments oi route pat- 
terms based on conflicting policy considerations, including those de- 
vised by the planners; (3) methods for collecting, evaluating, and 
checking relevant factual information; and (4') roles for affected 
interests which permit overt efforts to influence results. No mention 
has been made of "fairness" or "due process," since it is believed that 
considerations normally associated with these generalized concepts are 
subsumed under the third and fourth categories : if the processes for 
gathering relevant information lead to accurate results, and if affected 
parties are afforded an opportunity to attempt overtly to influence the 
result, the procedure is fair and satisfies due process. 

Within the limitations enumerated, the present procedural arrange- 
ment — viewed as a whole— is an appropriate means for implementing 
existing substantive policies. Suggestions for revision are called for 
and are hereafter made, but these can be carried out within the cur- 
rent framework. Proposals for more radical changes in regulatory 
structure — ^including the transfer of some or all of the Board's func- 
tions to an executive department — have been considered, as have the 
criticisms which led to their formulation, but it has been concluded 
that such proposals are directed toward either (a) changes in substan- 

20-101—63' 26 
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tive policy, wliich are beyond the scope of this study, or (b) criticisms 
of the present system which can be remedied as well, if not better, by 
relatively moderate changes in existing procedural arrangements (as 
indicated in subsequent discussions) . 

An exception to this generalization is the possibility of lodging ulti- 
mate responsibility for regulation in a single- administrator rather 
than a multi-member Board. Such a change would facilitate the 
process of policy determination at any given time, but probably it 
would aggravate the tendency of policy outlooks to change radically 
with shifts in personnel. In any case, it seems unlikely that such a 
substitution would be tolerated in the absence of firmer agreement on 
the ultimate policies to govern commercial aviation ; and if such a 
consensus could be achieved, the need for the substitution would be 
considerably less. 

3. Expanded use of rulemaking in route proceedings and the role 
of cross-examination 

One proposal which might be classified either as a radical change or 
' as a revision in existing procedures is the suggestion that the issues 
in route proceedings be divided into two kinds— (1) what new route 
authority should be granted? and (2) to whom should the authority 
be granted ? — and that the first issue should be decided in informal 
proceedings, as by rulemaking, and that only the second should be 
made the subject of a formal hearing.^'^^ The objections to the pro- 
posal take two lines, one legal and the other practical. 

The legal objection is that the governing statute requires a "hearing" 
before new route authority can be granted, and that the issues encom- 
passed include both determination of the need for service and the selec- 
tion of an appropriate carrier.^^^ The question raised by tliis provi- 
sion is whether the Board, in a rulemaking proceeding, could establish 
the need for a service and exclude that issue from the evidentiary hear- 
ing on applications to render the service. To give a concrete example : 
Could the Board have held a rulemaking proceeding in the St,' Louis- 
Southeast case to determine whether an additional carrier should ^be 
certificated on a route running from St. Louis to Miami via Atlanta 
and Tampa, and then, having held in the affirmative in the rulemaking 
case, confined the evidentiary hearing to a selection among competing 
applicants ? The question is a genuinely debatable one, depending on 
whether controlling emphasis is placed on the right of hearing in the 
application section or on the Board's rulemaking power stated in gen- 
eral terms elsewhere in the statute.^" Some decisions concerned with 
FCC rulemaking suggest that the legal objections to the proposed 
change have been exaggerated ; ^' ^ but the Communications Act is less 
concerned about competitive entry than is the Federal Aviation Act 
and the FCC may therefore have greater latitude in the use of rule- 
making which affects entry.^^^ Suffice it to say that the CAB has 
never attempted to use rulemaking in this way, so the question is still 

B^^Landis, Report on Regulatory Agencies to the President-elect 41, 42 (1960) ; Redford, 
National Reprulatory Commissions 17 (1959) ; Hector, Problems of the CAB and the 
Independent Regulatory Commission passim (1959). 

27049 U.S.C.A. sec. 1371(c), 1371(d)(1). 

^49 U.S. C.A. sec. 1324(a). 

^-'^ Peoples Broadcasting Co. v. United States, 209 F. 2d. 286 (D.C. Cir. 195.3) ; Loqans- 
port Broadcasting Corp. v. United States, 210 F. 2d 24 (D.C. Cir. 1954) ; of. Viiited States 
V. Storer Broadcasting Co., 351 U.S. 192 (1956i). 

270 ircc V. Sanders Brothers Radio Station, 309 U.S. 470 (1940). 
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:an open one. No doubt the legal problem could be avoided by new 
Jegislation without raising any constitutional issues. 

The practical objection to the proposal for a two-step proceeding is 
that no clean separation can be made between determination of route 
patterns and selection of carriers. The St, Loids- Southeast case is but 
.one of many illustrations of the intervonnection between the two issues. 
In addition to the diverse route proposals of the various applicants, 
and the different cities which would have been included under each, 
the economic feasibility of the route might well have turned on the 
selection of the carrier. Suppose the Board had concluded that only 
TWA had sufficient back-up traffic to support a competitive service 
between St. Louis and Miami. Where would such a determination 
have been made in a two-step process involving rulemaking on route 
pattern and evidentiary hearing f or^carrier selection ? At best there 
would be enormous duplication of evidence in the two separate pro- 
ceedings ; at worst there would be mutual frustration. 

But this does not mean that a two-step process might not be feasible 
in some proceedings. In some of its international cases the Board 
has approximated such an approach, first, by preparing ex parte a 
study of route patterns and outstanding needs, and, second, by intro- 
ducing the study into the formal route proceeding as a guide to the 
parties, although not a binding one.^^° Some measure of ex parte 
planning can also be accomplished by developing tentative conclusions 
and issuing orders to show cause why these conclusions should not be 
adopted, a practice recently extended to route proceedings; ^^^ formal 
hearings might then be directed principally at supporting or opposing 
the proposals of the Board's staff. Finally, the discretionary judg- 
ment involved in setting applications for hearing offers an opportunity 
for significant planning of route development. The question is 
whether situations will arise in which these techniques would be in- 
appropriate but in which route patterns could be decided separately 
from the issue of carrier selection. The censensus seems to be that 
;such situations would be few and far between. 

Indeed, viewed from another perspective the problem may prove to 
be an illusory one. No one denies that the Board can hold a two-step 
process as long as procedural protections are assured in each ; this 
:approach has been adopted in the pending South American route 
case,^®^ in which it is proposed, first, to establish the route pattern and, 
;Second, to select the needed carriers. The only point of advocating 
that the first issue be resolved in a rulemaking proceeding is to elimi- 
nate the need for cross-examination on that phase of the case. But 
why not approach the cross-examination issue directly ? 

There is certainly considerable doubt that cross-examination serves 
a useful purpose in proceedings based on economic data. But this 
doubt applies to the selection of carrier as well as to the determination 
.of route pattern. In fact, conventional cross-examination may be more 
useful on the route question because here there are likely to be some 
complaints about past service based on personal experiences and also 
.controversies about past events. The inquiry, therefore, may more 
properly be cast in terms of whether cross-examination serves a use- 

280 See Sweeney, Postwar International Route Planning By The Civil Aeronautics 
Board, 16 J. Air L. and Comm. 388 (1949). 
2S1 See p. 342, supra. 
=82 United States-South America Route case, E-17289, August 8, 1961. 
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ful purpose in route cases generally, without distinguishing between 
determination of route pattern and selection of carrier. 

On this issue, opinion is divided. Practitioners and hearing exami- 
ners find cross-examination useful in exposing underlying methods 
and assumptions and in reducing the temptation to make extreme as- 
sertions in direct exhibits. Bureau personnel, on the other hand, be- 
lieve that most of what transpires under the guise of cross-examination 
is really argument and ought to be reserved for briefs and oral argu- 
ment. Everyone seems to agree that cross-examination often is ex- 
cessive and that there appears to be little that can be done to control it 
The problem is aggravated by the tendency of each of numerous par- 
ties to cross-examine an adverse witness; by the attitude of the exami- 
ners in generally supporting the cross-examiner's right to ask ques- 
tions and in resolving doubts in his favor; and b}^ the formation of 
judgments about cross-examination which are related more to pro- 
tecting the abstract legal rights of the various parfties to a "hearing" 
than to examining the utility of this mode of questioning in uncover- 
ing facts relevant to route proceedings.^^^ 

Undoubtedly more research is required on this issue. But con- 
sidering the nature of the evidence and the bulk of the record when 
it reaches Board level, some serious thought should be given to a 
procedure which severely restricts the right to cross-examine, particu- 
larly by shifting the presumption^'so as to negative the general right 
to cross-examine and to require justification for any question sought i 
to be posed. ' The Administrative Procedure Act compels only "such 
cross-examination as may be required for al full and true disclosure 
of the f acts.^^^ Such an approach, if adopted, should be based on a 
close analysis of the use and usefulness of cross-examination in con- 
nection with various kinds of issues rather than upon doctrinaire 
distinctions between "rulemaking" and "adjudication." 

4. Articulation of criteria in initiating proceedings 

In contrast to the Board's extreme caution in employing rulemaking 
to resolve route pattern questions, the Board exercises a broad, infor- 
mal discretion in determining when to initiate proceedings on specific 
applications. " This is particularly striking in view of the facts (a) 
that the statute expressly requires that route applications shall be 
disposed of "as speedily as possible," ^^^ and (b) that the refusal to 
hear an application is tantamount to a denial, at least for the period 
of refusal. The general acquiescence in this informality, as contrasted 
Avith the insistence on formal proceedings on applications actually 
heard, may be explained by the industry's view of the hearing process : 
perhaps its function is less to protect applicants from arbitrary gov- 
ernment action than to protect incumbents from new entry and to as- 
sure incumbents of equitable treatment vis-a-vis one another. Thus 
blanket denials of applications (by refusals to hear them) are gen- 
erally accepted, but a hue and cry goes up if any move is made toward 
grants of applications without a hearing or toward preferential selec- 
tion of applications for hearing (the AsJibacker problem) . 

^Compare Pfeiffer, Shortening the Record in CAB Proceedings Through Elimination 
of Unnecessary and Hazardous Cross-Examination. 22 J. Air L. and Comm. 286 (1955) 
2a* 5 U.S.C.A. sec. 1006(c). 
28M9 U.S.C.A. sec. 1371(c). 
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Recently the Board had issued a statement of policy, making explicit 
the discretion involved in setting applications for hearing.^®^ In- 
tended as an articulation of present practice, under which priority of 
filing has little, if any, influence,^^^ the policy statement sets forth 
a number of general criteria to guide the Board's selection of applica- 
tions for hearing- — such as the impact of delay, the time a proposal has 
been pending, and the time it would take to decide the case. In matters 
relating to operating authority, the relevant factors also include "(a) 
the reduction that a proposal may have on subsidy or increase in 
economy of operation; (b) whether an application proposes new serv- 
ice; (c) the volume of traffic that might be affected by the grant or 
denial of the proposal ; (d) the period that has elapsed since the Board 
considered the service need of the places or areas involved; and (e) 
the relative availability of necessary staff members of the carriers, 
communities, and the Board in the light of other proceedings already 
in progress to handle the processing of the case." In defense of the 
generality of its criteria, the Board stated that "it obviously is im- 
possible to set forth an all-embracing rule that can be applied mathe- 
matically in determining the order in which the requests should be set 
for hearing. The large number of considerations that enter into the 
determination of public interest, the infinite variations in the factual 
situations that may arise, and the dynamic and rapidly changing na- 
ture of the industry and its problems, make this impossible." ^^^ 

The impossibility of more precise formulation is unfortunate from 
two points of view: ? 

First, the absence of any standards which really control the sched- 
uling of route proceedings removes from the Board a significant pres- 
sure for route planning. The ability to select applications on an 
ad hoc basis relieves the Board of the necessity for planning, since 
obviously some applications can be selected for hearing whether there 
is a plan or not. If, on the other hand, criteria were formulated to 
govern the order in which applications should be heard, the Board 
would be compelled to focus on the standards it had formulated and to 
abide by them or revise^ or qualify them as circumstances might re- 
quire. Undoubtedly some measure of planning can be accomplished 
under the ad- hoc method, as has happened in the past, but there is little 
assurance that there will be consistent attention to the orderly develop- 
ment of the nation's route pattern. 

Second, the lack. of objective criteria raises doubt as to the rational- 
ity of the Board's docket arrangement and the fairness of its choices 
as among different applicants. No matter how justly the ad hoc 
method is employed, there is no way of assuaging doubts that a par- 
ticular application, long pending on the docket, has been capriciously 
overlooked or is being studiously ignored. In other agencies, pres- 

286 14 c.F.R. sec. 399.38. 

287 Notice of Proposed Rule Making, Explanatory Statement, PDR-16, PSDR-2 ; 26 F.R. 
11841 (1961). 

2SS Notice of Proposed Rulemaking, Explanatory Statement, PDR-16, PSDR-2, supra. 

In this same Notice, the Board also proposed to dismiss applications, without prejudice 
to refiling, if they have not been set for hearing within three years of their initial filing. 
The objective stated was to clear the dodret of "stale" applications and to discourage 
the practice of continuously amending old applications, instead of filing new ones, in order 
to retain an early 'docket numfeer. To the extent that priority of filing might be given 
weight in setting applications for hearing, the relevant date would be the time of filing 
of the initial application, even though it had since been dismissed and refiled. ^ 

This proposed has become effective as 911(a) of the Board's Rules of Practice. 
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sure created by such doubts have led to the most rigid ordering based 
upon priority of filing. 

The Board's staff maintains that the development of objective cri- 
teria to govern the selection of cases to be heard is so complex and 
difficult as not to be worth the effort. But presumably the staff does 
not suggest that planning of route development, and selectivity among 
applications, is impossible, since the last thing they are prepared to do 
is act on applications in the order in which they are filed. Accord- 
ingly, it is suggested that a modest beginning be made in this area : 

1. By indicating, at the initiation of a route proceeding, the 
considerations which have led to the institution of the case, em- 
phasizing the factors that might bear on other pending applica- 
tions (such findings should be made irrespective of the particular 
mode of initiation decided upon ; and 

2. By setting forth, in orders denying expedited hearings, the 
particular factors that prompted the denial, and also indicating 
the probable future fate of the application — whether it is being 
deferred indefinitely pursuant to a policy of general applicability 
or whether it is slated for hearing in due course in accordance 
with a plan or system of priorities devised by the Board. 

Neither the Board nor its staff would contend that it is incapable 
of planning or of establishing priorities. Nor is it reasonable to sup- 
pose that plans, once formulated, are incapable of articulation in terms 
other than the usual affirmation that "at each point along the way all 
relevant factors will be taken into account." Hopefully greater pre- 
cision in purpose can be achieved if the Board focuses fore intensively 
on the consideration that govern the order in which route cases are 
heard. 

5. Definition of the scope of proceedings: the Ashbacker problem 

One consequence of the Board's highly discretionary approach to 
scheduling hearings has been to aggravate the problem of consoli- 
dating applications for simultaneous hearing and disposition. If ap- 
plications are not assured of a hearing in any particular order, or 
withina short period after they are filed, great emphasis must be placed 
on hearing together all applications concerned with a common/route 
pattern. 

Otherwise some applications might be discriminatorily prejudiced 
by the grant of other filed' much later. The one limitation on Board 
discretion in scheduling hearings thus becomes : Whenever one ap- 
plication is set for hearing, the Board must also hear all other ap- 
plications which would be excluded (or might be excluded) fey a grant 
of the application first noticed. This is the essence of the Ashbacker 
doctrine as applied to airline route cases.^®^ 

The requirement that the Board simultaneously hear all "mutually 
exclusive" applications is easy enough to grasp in the simple cases 
but is extraordinarily complex at the borderlines. In the St, Louis- 
Southeast case, for example, there was little doubt that the Board 
should consolidate all applications seeking new authority between 
St. Louis and the major southeastern points by reasonably direct 
routes.^^^ But what of applioations seeking authority to the north 

^ Ashl)acJcer Radio Cof^. v. FCC, 326 U.S. 327 (1945). See The Ashbacker Rule and 
the CAB, 44 Va. L. Rev. 1147 (1958). 

^**See also Northwest Airlines. Inc. v. CAB, 194 F. 2d 339 (D.C. Cir. 1952). 
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and west of St. Louis which allegedly would be prejudiced by a com- 
bination of the new St. Louis- Southeast authority with the applicants' 
existing authority — e,g,^ Braniff's opportunity for Twin Cities-Miami 
service, TWA's opportunity for West Coast-Miami service, Delta's 
opportimity for Kansas City-Miami service ? In such cases the Board 
endeavors to make the combination non-competitive with any sub- 
sequently authorized through service by imposing a mandatory stop 
at the boundary of the area under consideration — e,g,^ at St. Louis for 
TWA's West Coast-Miami flights and at Memphis for Delta's Kansas 
City-Miami flights. In the case of TWA, the reviewing court insisted 
on even greater disruption, holding that, on the existing record, only 
a more severe restriction would suffice to preclude a route competitive 
with (and potentially exclusionary of) pending transcontinental ap- 
lications. 

The Board is therefore confronted, under the Ashhacker doctrine, 
with two unattractive courses of action, either: (1) expanding the 
proceeding indefinitely, transforming all significant cases into nation- 
wide monstrosities; or (2) limiting any new authority granted to the 
area under consideration by imposing mandatory stops or other re- 
strictions, thereby imparing the usefulness of that authority to the 
traveling public (as by requiring TWA through passengers to change 
planes at St. Louis). The Board, of necessity, has had to rely on the 
second course to set some outer limit to the scope of its proceedings. 
Even then, questions arise as to whether the limitation is effective to 
prevent the exclusion, or potential exclusion, of applications seeking 
authority beyond the area. The courts have recognized the Board's 
dilemma and have not insisted that the Board guard against every 
such potential prejudice : the prevention of "mutual exclusion" has had 
to yield in some cases to the necessity of establishing reasonable limits 
on route proceedings (as indicated by the Court's rejection of Eastern's 
protest of the award to Delta in the St, Louis- Southeast case) . ^^^ 

T\Tien the Board is confronted with a motion to consolidate an ap- 
plication alleged to be mutually exclusive with one or more applications 
already included in a pending proceding, the following questions must 
be resolved: 

(1) 'What will be the effect on the scope of the proceeding, and the 
objectives sought to be achieved thereby, of including the applica- 
tion ? 2^2 The Board must consider, not only the possible expansion 
of scope and distortion of objectives that might result from this one 
application, but also the possibility that inclusion of this applica^tion 
will lead to motions to consolidate still others — a "snowballing" effect. 

(2) What will be the probable prejudice to the application sought 
to be consolidated if it is excluded? ^^^ Here the Board is called upon 
to make a prediction based upon the economic relationship between 
routes which may be awarded in the pending proceeding and the 
authority requested in the application soucfht to be consolidated. Al- 
though this inquiry is couched in terms of finding whether the appli- 

2^1 See also Eastern Air Lines, Inc. v. CAB, 243 F. 2d 607 (D.C. Cir. 1956) : Eastern 
Air Lines, Inc. v. CAB, 271 F. 2(1 752 (2d Clr. 1959). cert, denied. 362 U.S. 970 (1960) ; 
cf. Eastern Air Lines, Tno. v. CAB, 178 F. 2d 726 (D.C. Cir. 1949) ; Eastern Air Lines, 
Inc. V. CAB, 2147 F. 2d 562 (DC. Cir. 1957). 

^2 Quad Cities-Twin Cities cnpp. 25 C.A.B. 80 (1957). 

^^ Denver Service case, 22 C.B.A. 1178 (1955) ; Eastern Air Lines, Inc. — Consolidation 
and Amendnnent of Routes. E-9990, Feb. 9, 1956 ; Northvjest Permanent Certiffcation ca.<^e, 
25 C.A.B. 288 (1957) (examiner's opinion) : Great Lakes- Southeast Service case. 27 
C.A.B. 829 (1958). 
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cations are ''mutually 'exclusive" or not, the issue more often is one of 
degree : Will a grant of the included applications prejudice, more or 
less^ the possibilities of later granting the application sought to be 
consolidated? Only^ rarely would a conscientious Board be able to 
. state categorically either that the grant of the included applications 
would absolutely bar a subsequent award or that their grant would 
have no impact whatever on the application sought to be consolidated. 

(3) What restrictions should be placed on awards made pursuant 
to included, applications so as not unduly to prejudice any excluded 
applications ? -^^ Having determined the degree of i^robable prejudice^ 
to excluded applications, the Board must fur^ther predict to what 
extent that prejudice may be reduced by various types of restrictions, 
weighing the concomitant reduction in the utility of the new route 
award to the traveling public. 

It is important to note that information relevant to these considera- 
tions may not be readily available at the commencement of the route 
proceeding, since the degree of prejudice to excluded applicatibns, and 
the effectiveness of protective restrictions, depend in large measure 
on an economic analysis of the routes in question, the very issues which 
will be explored on the merits. The answer, moreover, is likely to turn 
on a balancing of a number of competing factors — the need for route 
proceedings of manageable proportions, the desirability of avoiding 
burdensome operating restrictions, the avoidance of prejudice to ex- 
cluded applications. N^d absolute priority is accorded to any one fac- 
tor. An applicant can no more insist on avoidance of all possible prej- 
udice to its pending application than the Board can insist on unfet- 
tered discretion in definmg the scope of its proceedings. 

In addition to exclusion of applications proposing service beyond 
the area under consideration, the Board may also exclude applications 
proposing a different type of service, or a different objective, than the 
included applications.^^^ Applications for trunkline service have gen- 
erally been heard in proceedings separate from local service applica- 
tions, although both may concern the same area.^^'^ Similarly, merger 
proposals have been separated from route applications. ^^^ 

To summarize, the As hb acker requirement of simultaneous consid- 
eration for mutually exclusive applications is met by (1) consolidating 
air applications (or portions of applications) proposing new service 
of a given type wholly within an area defined by the Board; (2) im- , 
posiiig limitations on the combination of new authority with authority 
already held beyond the area so defined; and (3) accepting as un- 
avoidable some measure of potential exclusion of applications pro- 
posing new service' beyond the defined area and not included in the 
proceeding. ^' 

One important facet of the Ashhacher problem is the procedural 
framework within which these issues arise and are resolved. 

First, the Board requires that, in the absence of "good cause," all 
motions to consolidate must be made at or before the prehearing con- 

2»* United Air Lines, Inc., Competitive Service Investigations, E-17217, July 25, 1961. 

20^ Seaboard & Western Airlines, Inc. v. CAB, 181 F. 2d 777 (D.C. Cir. 1949) ; Eastern 
Air Lines, Inc. v. GAB, 247 F. 2d 562 (D.C. Clr. 1957) ; Eastern Air Lines, Inc. — Removal 
of Pittsburgh Restriction, E-6235, Mar. 20, 1952; West Coast case, 8 C.A.B. 636 (1947). 

^<iN€W England States Service case, 11 C.A.B. 156 (1950), affirmed, Eastern Air Lines, 
Inc. V. CAB, 178 F. 2d 726 (D.C. Clr. 1949); Arizona-Monarch Merger case, 11 C.A.B. 
246 (1950) ; Ozarh Certificate Renewal case, 19 C.A.B. 95 (1954) : Dallas to the West 
Service case, 24 C.A.B. 861 (1956). 

29T Western Air Lines, Inc. v. GAB, 184 F. 2d 545 ,(9th Cir. 1950) ; Southwest- West 
Coast Merger Application, 11 C.A.B. 999, 1000 (1950). ' » 
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ference in the proceeding with which consolidation is sought.^^^ The 
Board then passes on the motions prior to the hearing. This sequence 
is probably unavoidable, since there must be a cut-oj0E date after which 
proposals to expand the proceeding normally will not be accepted ; 
and it is desirable that the scope of the proceeding be defined with 
some certainty in advance of the evidentiary hearing so that the ex- 
aminer and the parties will have some guidance as to what is and what 
is not relevant evidence. The refusal of the Board to entertain mo- 
tions to consolidate "filed after the prehearing conference has been 
judicially approved.^^^ 

Second, there is some question as to whether a Board refusal to con- 
solidate is immediately reviewable. The Court of Appeals for the 
District of Columbia has entertained protests based on Ashhacker 
prior to the conclusion of the pertinent proceeding before the Board.^^^ 
Review seemingly is granted if the Court agrees with the disappointed 
applicant on the merits of the Ashhacker question, but rejected as 
premature if the Court disagrees with~-the applicant.^^^ The Board 
contends that consolidation orders ought to be considered interlocu- 
tory and non-reviewable in all cases because: (a) their review at the 
outset tends to delay the course of the Board's proceedings, and (b) 
the whole problem may be mooted by Board denial or limitation of 
the application with which consolidation is sought.^^^ On the other 
hand, if an application is improperly refused consolidation, judicial 
reversal at the conclusion of the Board's proceeding may prove to be 
a pyrrhic victory for the excluded applicant: the record will be re- 
opened to hear the evidence of the applicant previously excluded, but 
an award already will have been made to another applicant, expecta- 
tions based on that award will have been created, and the Board may 
be under some constraint to resolve the reopened proceeding along 
the same lines as the original proceeding. In view of the slow pace 
of Board proceedings, it seems entirely feasible to permit judicial 
review of the consolidation question in advance of the conclusion of 
the Board's proceeding without disrupting that proceeding in any 
way ; this can be accomplished by depriving the reviewing court of 
power to stay the Board's proceedings in these cases, requiring instead 
an expedited court decision in advance of the Board's decision — a 
seemingly easy undertaking. 

Third, the same Court of Appeals has held that, where a prima facie 
claim of mutual exclusion is asserted, the Board must follow one of 
three coui-ses: "(1) set [the two applications] for hearing and there- 
upon decide the issue of exclusivity as a separate preliminary issue; 
(2) proceed to a comparative hearing upon the two applications with- 
out further ado; or (3) set for hearing and thereafter decide the merits 
of the two applications and also the issue of exclusivity." ^^^ While 

20B Rules of Practi(re 12(b). 

208 ^tioTth American Airlines, Inc. v. CAB, 241 F. 2d 445 (D.C. Cir. 1957) . 

300 Delta Air Lines, Inc. v. CAB, 228 F. 2d 17 (D.C. Cir., 1955). 

»oi United Air Lines, Inc v. GAB, 228 F. 2d 13 (D.C. Cir. 1955) ; Eastern Air Lines, 
Inc. V. CAB, 243 F. 2d 607 (D.C. Cir. 1957) ; Eastern Air Lines, Inc. v. CAB, 178 F. 2d 
726 (D.C. Cir. 1949). 

Also treating denial of consolidation as interlocutory and nonrevlevvable : Western 
Air Lines, Inc v. CAB, 184 F. 2d 545 (9th Cir. 1950). 

3oa Since route awards do not necessarily follow the authority requested in particular 
applications, there Is additional difficulty in predicting whether the Board's decision 
will prejudice an excluded application. But the scope of the proceeding would indicate 
whether there was a significant possibility of a preiudlcial award. 

303 Delta Air Lines, Inc. v. GAB, 228 F. 2d 17, -22 (D.C. Cir. 1955). 
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recogiiizing the necessity of evidentiary materials to resolve airline 
Ashbacker problems, the Board contends that these courses of action 
are all unsatisfactory : the first requires an extra hearing which would 
cover much the same gromid as the hearing on the merits; the third 
requires a full hearing of all applications and results in no saving if 
the Board ultimately decides that the applications are not mutually 
exclusive; the pressure, therefore, is to surrender to the assertive ap- 
plicant and follow the second /course.^^* The Board has adopted still 
another approach: rejecting applications for consolidation at the out- 
set of a proceeding but permitting participation by the rejected ap- 
plicant in that proceeding with the opportunity to present evidence 
on the exclusivity issue and to renew its claim of mutual exclusivity 
on the basis of the record made.^°^ This course of action has met with 
judicial approval.^*^^ 

Finally, the Court of Appeals for the District of Columbia appar- 
ently requires that mutually exclusive applications be consolidated for 
simultaneous hearing^ and considers that separate hearings, with si- 
7)huUaneou^ consideration of the two records by the Board, is inade- 
quate.^^^ Tlie Board contends that this is an unreasonably rigid ap- 
application of the Ashbacker doctrine, not warranted by the theoiy of 
mutual exclusion. The Board's position seems sound as long as the 
separate records are based on hearings in which excluded applicants 
are permitted to intervene, adduce evidence, and cross-examine ad- 
verse parties.^^^ This approach is particularly desirable where two 
proceedings overlap, as the St, Louis-Southeast and Great Lakes- 
Southeast cases did : the main issues in each proceeding were dissimilar 
but each involved the common Atlanta-Miami stem. 

The Board has proposed legislation (1) postponing judicial review 
of consolidation orders until after the conclusion of the Board pro- 
ceeding; (2) eliminating the need for any preliminary hearing, on 
mutual exclusivity ; and (3) obliquely equating consolidation forbear- 
ing with other forms of contemporaneous consideration.^^^ The 
Board's proposals, while reflecting some genuine difficulties, appear 
to be too sweeping on the matter of judicial review. At the same 
time they do not make any effort to carve out areas of relative certainty 
where Ashbacker issues might be resolved with greater predictability. 
The area proceeding, with its mandatory stops at the boundaries, has 
been an effective tool in meeting Ashbac/cer^^^rohlems. The continued 
use of this device by the Board should be protected against the under- 
mining effects of decisions such as that of the Court of Appeals in the 
St. Louis-Southeast case. The infrequent occasdoii on which a manda- 
tory stop at the. boundary might . not provide complete protection 
against prejudice to exclud'e applications appears to be outweighed by 
(1) the speculative character of all judicial estimates of such preju- 
dice, (2) the loss in certainty in fashioning Ashbacker solutions at 



^''"4 Eastern Air Lines, Inc. — Consolidation and Amendment of Routes. B-99990, Feb. 
9. 1956. - 

^ Dallas to the West Service case. 24 C.A.B. S61 (1956); Eastern Air Lines, Inc., 
Motion for Immediate Hearing, 25 C.A.B. 804 (1957) ; Great Lakes-Southeast Service case, 
27 €.A.B. 829 (1958); Pacific Northtcest Local Service case, E-13945, May 28, 1959: 
Southeastern Area. Local Service case, E-14,754, Dec. IS. 1959. % 

^^^ National Airlines^ Inc. v. CAB, 249 F. 2d, 13 (D.C. Cir. 1957) ; Eastern Air Lines^ 
Inc. V. CAB, 271 F. 2d; 752 (2d Cir. 1959 \ cert, denied,.SG2V.S. 970 (1960). 

•w Delta Air Lines, Inc. v. CAB, 228 F. 2d 17 (D.C. Cir. 1955) . 

^^Cf. United States v. Pierce Auto Freight Lines, Inc., 327 U.S. 515, 528 (1946). 

^00 S. 963, H.R. 7302 ; CAB Annual Report-12 ri96il). 
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the Board level, and (3) the inconvenience inflicted upon the traveling 
l^ublic by requiring disruptions greater than mandatory stops. 

It is recommended that the Federal Aviation Act l>e amended to 
provide : 

1. That contemporaneous consideration of applications, when 
required, may be accomplished by assigning applications for 
separate evidentiary hearings and then consolidating them for 
simultaneous decision by the Board. 

2. That contemporaneous^onsideration of applications is not 
required when the Board institutes a proceeding to consider 
applications from a particular type of service within a defined 
area or over a described route segment and excludes applications 
(or portions of applications) not proposing service of the par- 
ticular type within the area or over the segment so described — 
provided that new authorizations granted in any such proceeding 
are subject to a mandatory stop at any point common to any appli- 
cation (or portion) excluded from the proceeeding. 

3. That the Board shall not be required to hold a preliminary 
hearing on the issue of consolidating applications, nor be com- 
pelled to decide the issue prior to the initial decision in the pro- 
ceeding with which consolidation is sought. 

4. That a party unconditionally denied consolidation, after 
timely request, shall be permitted to seek immediate judicial review 
of such denial, but the courts shall not have authority to stay 
Board procedings in any such case. When a request for consoli- 
dation has not been definitely adjudicated by the Board within 
three months following the initial decision in the case, the request 
shall be deemed to have been unconditionally denied. 

Even more far-reaching restrictions of Ashbacker might be possible 
if the Board relinquished its unfettered discretion over scheduling 
hearings. First, there is obviously an area of compromise involved 
where the need to consider proposals for new route authority in a pro- 
ceeding of limited scope must be balanced against (i) possible prej- 
udice to excluded applications, and also (ii) possible prejudice to the 
public through imposition of operating restrictions designed to confine 
the proceeding. The three factors to be considered are all closely 
related to the conduct of the Board's work and the realities of the air- 
line situation ; they are not matters that courts are particularly well 
equipped to handle. Nonetheless, courts — probably influenced by the 
"procedural" character of the question — sometimes appear to be un- 
unusually willing to substitute their own judgment for that of the 
Board. Consider the cpuit's treatment of the grant to TWA in the 
8t, Louis- Southeast case and the outcome of the subsequent Southern 
Transcontinental case. It might be well, therefore, to reaffirm the 
view, generally accepted in the abstract, that consolidation questions 
are primarily within the Board's discretion and judicial intervention 
should be withheld except in instances of clear abuse.^^^ 

Second, it is far from obvious that the traveling public should be 
prejudiced in any case solely to protect the interests of an excluded 
applicant. If the need of St. Louis for expanded air service to Miami 

^^^ United Air Lines, Inc. v. CAB, 22S F. 2d 13, 16 (D.C. Cir. 1955). 
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requires prompt consideration, and if that consideration results in an 
award which also improves service between Miami and the West 
Coast (or Kansas City or Minneapolis-St. Paul), why not give the 
public the benefit of the improvement, assuming, of course, that limi- 
tations on the new authority are not imposed for other reasons) ? 
Excluded applicants might be prejudiced. But then again there arc 
many circumstances in an imperfect world which work a prejudicial 
effect; the private interests of the applicants would have been inci- 
dentally affected in promoting the overall public good. 

But this assmnes that the adverse effect upon the excluded appli- 
cants is haphazard and unplanned, not the result of favoritism to iai- 
cluded applicants. Probably no such assumption would be accepted 
as long as the Board continues to select applications for hearing on 
an ad hoc basis. The danger of preferential treatment for favorites, 
and of arbitrary exclusion of unpopular applicants, would be too 
great. And in all likelihood the same factors would influence a court 
in refusing to defer to the Board's discretionary judgment on doubt- 
ful matters. 

6. Board initiative in instituting proceedings 

As previously indicated,^^^ the Board recently has turned to initiat- 
ing proceedings by means of orders of investigation and orders to 
show cause. These have the advantage of placing the initiative for' 
defining the scope and objectives of the jDroceeding squarely with the 
Board; private parties may challenge the Board's order and suggest 
revisions, but they do not, by their applications and motions, initially 
seek to shape the proceeding. 

A recent amendment to the Board's rules ^^^ accords formal recog- 
nition to this additional method of instituting proceedings — i.e.^ by 
orders of investigation and orders to show causes— and the impression 
among the Board's staff is that this method will soon become4.he prin- 
cipal vehicle for instituting route proceedings. The new rule provides 
for objections to the initiating order, and answers thereto, but does not 
indicate who will bear the responsibility for making recommendations 
to the Board, on their disposition. This is currently a matter of 
dispute within the Board, recommendations having been made by the 
Bureau in some cases and by the examiner in others. 

It is hoped by Board personnel that one consequence of greater 
Board initiative will be to lessen the impact of AsKbacker problems. 
Certainly consolidation issues can be more intelligently handled if 
the scope of the proceeding is clearly defined at the outset. But it is 
doubtful that the major Ashhacker problems will be be resolved by 
this technique since (1) even when the scope of the proceeding is 
defined with clarity, there remains the difficulty stemming from com- 
bining new grants with existing authority to make possible a new 
service beyond the scope of the proceeding; and (2) the basic factor 
underlying Ashbaeker — the unrestricted description of the Board in 
selecting applications for hearing — is in no way alleviated. 

There is much to be said for the Board's view that it ought to be 
able "to establish the scope of the proceeding and the issues to be 
determined therein on the basis of public interest requirements as 
developed by the Board's studies and long-range policy planning;" '^^^ 

311 See p. 342, supra. 

^ Rules of Practice 915. 

313 Explanatory statement, PDR-15, 26 F.R. 11685(1961). 
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the reasoning is similar to that supporting Board discretion in select- 
ing which applications should be heard. If, however, the Board is to 
achieve fully the objectives it has in mind, it would be desirable to base 
the institution of proceedings' upon articulated X3 remises reflecting 
more than mere ad hoc exercises of discretion. 

If a particular proceeding is based upon a study, presumably the 
study would provide reasons to support the initiation of an investiga- 
tion here rather than elsewhere; if cases are heard pursuant to ''long- 
range policy planning," the planning should be articulated as a justi- 
fication for taking up individual cases in a particular order. Perhaps 
the need for such explication diminishes as the Board moves away 
from any semblance of application-oriented proceedings to a process 
dependent wholly on Board initiative. But then it would be only 
candid to dispense with the entire application framework — to discard 
it as an obsolete fiction. It is unlikely, however, that the Board is pre- 
pared to go this far. For one of the fundamental premises of the Civil 
Aeronautics Act was that entry into commercial aviation would re- 
main open — conditioned only upon a showing by an applicant that 
its proposed services are required by the public convenience and neces- 
sity.^^^ 

Board initiative in instituting proceedings may do less to solve the 
AsKbacker problem than to disentangle it from the prehearing con- 
ference. But this would itself be a gain. With the scope of the pro- 
ceeding independently determined, the prehearing conference could 
be devoted more intensively to expediting a decision on the merits of 
the applications involved. Earlier definition of the scope of the pro- 
ceeding may also serve to lessen interventions prompted by uncertainty 
as to whether matters may be encompassed in wliich the intervener has 
an interest. 

Whether, on balance, the use of Board orders to initiate proceedings 
will contribute to increasing the efficiency and effectiveness of the 
licensing process is difficult to judge at this time. If they can be pre- 
pared expeditiously by the Bureau, and if the objections of the parties 
can be anticipated and resolved largely in advance on an em parte basis, 
the device may work a significant improvement. On the other hand, 
the Bureau may not sufficiently anticipate objections of the parties ; 
then the initiation of proceedings may be slowed down because of the 
need to have two full-scale considerations of consolidation issues, oiie 
prior to the instituting order and one immediately thereafter. Simi- 
larly, if the tentative conclusion announced' in a show cause order is 
poorly considered, its presence probably will result in confusing and 
slowing down the proceeding. 

The efficacy of these devices clearly turns on the quality of the Bu- 
reau's product. The "show cause" technique is, in part, a modest 
experiment in the ex parte Board planning so many CAB critics have 
advocated. ^^^ Its use will provide a means of judging whether the 
Board really has the resources to proceed effectively with greater em- 
phasis on ex parte planning, or whether it must continue- to rely 
heavily upon private parties to pi*oduce the evidence it needs to decide 
I'oute cases ( or to decide the contours of route cases ) . 

" 31449 U.S.C.A., sec. 1371(d), (1). 
^"5 See note 274, supra. 
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7. The role of the hearing examiner in shaping and conducting 
formal proceedings ^ 

In a number of ways, the CAB has sought to expedite the process- 
ing of route cases. Its efforts should be encouraged and extended. 
a. Prehearing conference and consolidation issues. The Board 

was a pioneer among the administrative agencies in developing 
the prehearing conference. As previously noted, the eiScacy of the 
conference m.ay be improved by resolving consolidation issues 
elsewhere. Ideally the sequence should be: (1) Board initiation 
of proceedings by noticing applications or issuing orders of in- 
vestigation or orders to show cause; (2) establishment of a limited 
l^eriod within which parties might object to the initiating order or 
move for a change in the scope of the proceeding; (3) review by the 
examiner (or Bureau) of objections and motions directed to the 
initiating action Wd an internal recommendation as to their disposi- 
tion ; (4) Board order disposing of such objections and motions, based 
on the internal recommendation or otherwise; (5) convening of a pre- 
hearing conference for consideration of methods to expedite the pro- 
ceeding. Two factors may lead to disruption and delay in the 
development of this sequence. 

First, the feasibility of separating the prehearing conference from 
consolidation issues depends in large measure on the definiteness and 
soundness with which the issues are originally formulated. If the 
original noticing of applications is completely vague, then a "chain 
reaction" is likely to ensue, one broadening motion leading to another 
still broader in scope ; under such circumstances a conference format 
may be desirable since it permits proposals and counterproposals to 
be made more or less simultaneously. If the use of the conference is 
dispensed with — and perhaps in any case — there may be occasions 
when a substantial and unanticipated change in response to the first 
series of motions may require a second opportunity to file motions and 
objections.^^*' 

Second, the time required for disposition of consolidation issues 
by the Board has been quite long — over seven months on the average 
for major route cases closed in fiscal 1961.^^^ If the prehearing con- 
ference is delayed until consolidation issues are resolved, there is 
the substantial risk that considerable time prior to the conference 
will be completely wasted ; even with consolidation issues outstanding 
a prehearing conference held at the outset can make a begimiing on 
the preparation of exhibits and the like. The Board's examiners 
contend that one way of resolving this difficulty is to give them au- 
thority to pass on consolidation issues in their own right, with or 
without discretion in the Board to immediately review their con-, 
solidation orders. But consolidation issues are so vital to the process- 
ing and ultimate outcome of the case that Board control at this stage 
is probably essential to control of the process as a whole; and ef- 
fectuation of such Board control bv the medium of formal examiner 



'^oiThis possibility is expressly recognized in the Board's new regulation relating to 
the initiation of route proceedings by orders of investigation or, orders to show eauise, 
Rules of Practice 915. After providing for objections to the initial Board order, the rule 
provides that "where any further order of the Board adds to the geographic scope of a 
proceeding or the scope of the issues therein," parties are not precluded from filing 
objections to "such additional scope or issues." 

^7 See p. 381, mipra. 
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decisions subject to discretionary review invites the delays incident 
to filing petitions for review, briefs and other formal measures. 

Perhaps an adequate solution would be for the examiner to prepare 
an internal memorandum, as he does noAv, but with the additional 
discretionary authority to add the following legend in appropriate 
cases: "This order does not appear to present unusually complex 
consolidation issues; unless otherwise advised Avithin 20 days, I will 
publish the order in behalf of the Board." Control by the Board could 
be assured by limiting its consideration of proposed consolidation 
orders to instances where (a) the examiner felt that unusually com- 
plex consolidation issues were involved, or (b) the Board, on advice 
of its staff, directed the examiner not to publish a consolidation 
order the examiner considered routine. If the delays encountered in 
resolving consolidation issues are to be effectively remedied, this 
procedure would have to be coupled with the provision of some as- 
sistance for the Special Counsel for Routes so that review of con- 
solidation orders can be accomplished more expeditiously in the Gen- 
eral Counsel's office. 

As previously indicated, there is a dispute as to the identity of the 
Board personnel who should pass on objections to the scope of pro- 
ceedings based upon Bureau planning (orders of investigation and 
orders to show cause) . The Bureau contends that, since it was initially 
responsible for planning the proceeding, it is in the best position to 
judge what impact various objections will have on the plan. The op- 
posing argument is that the Bureau is hardly in a position to give 
dispassionate advice about objections challenging the soundness of its 
own handiwork. There is merit in both points of view, and also in 
the Bureau's supplementary point that its utility as an adviser to the 
Board is diminished if it is restricted to the public forum and the 
submission of formal pleadings. A sensible resolution of this dis^^ute 
would be to have the examiner pass on the objections, but permit the 
Bureau to submit a different recommendation to the Board, if it so 
desires, via the same internal channels. No additional work is in- 
volved in allowing this Bureau recommendation, since the Bureau 
would have to consider objections to the orders in any case; and no 
additional time need be consumed, since the Bureau could be working 
parallel to the examiaer and could utilize in addition the time required 
for the General Counsel's office to review the examiner's recommenda- 
tion. ^ 

b. Presentation of evidence. One of the great problems in Board 
proceedings is that the standards governing route awards are so many- 
sided and open-ended that it is extremely difficult to curtail the scope 
of evidencec presented. The voluminous records which result may 
serve only to impede a clear judgment on the most important issues. 
The Board, therefore, has been well-advised to announce the types and 
forms of evidence which it considers most helpful in resolving par- 
ticular controversies: (a) limiting certain classes of evidence, pre- 
viously described, not considered to be particularly persuasive,^^^ and 
(b) standardizing the manner of presenting evidence — as in the case 
of local sei*vice carrier costs.^^^ These tecliniques are worthy of further 

31S See notes 180-182, supra. 

010 Notice of Proposed Rule Making, PDR-17, 26 F.R. 12623 (1961). See also Rules of 
Practice 24 (m), which provides for ollicial notice of facts disclosed in 42 cate£rorles of 
documents. 
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implementation, although each instance — including those already 
proposed or adopted — ^must be judged on its own merits. 

In addition, the scope of the record can be usefully contained by ef- 
forts on the p'art of the Board to clarify, to the extent possible, the 
standards applicable to route awards, particularly as to relevant 
factors. All this is but a concrete illustration of the need to estab- 
lish as much of a consensus at the Board level as is practicable in 
light of the divergent individual views of Board Members. To the 
extent that individual views preclude such a consensus — and they will 
to some degree — the scope of the record invariably will expand to in- 
clude materials relevant to all individual views, real or imagined. 

c. Continuances, postponements^ and delays. The Board's prac- 
tice of requiring advance submission of direct evidence in the form of 
written exhibits ^^° has eliminated one basis for requesting continu- 
ances: that the adverse party needs time to study the direct evidence 
and to prepare cross-examination and rebuttal. But other causes for 
delay exist. The problem of passing on consolidation issues has al- 
ready been mentioned. It must also be recognized that most Board 
proceedings involve one or more of a limited number of air carriers, 
particularly the 11 trunklines, and the 13 local service carriers ; this 
means that counsel for individual carriers are likely to be involved in 
several proceedings at one time, a situation productive of conflicts 
which can be resolved only by changing time schedules in one or 
more proceedings. Some coordination on matters relating to post- 
ponements is attempted by the Chief Examiner,^^^ but apparently there 
is still considerable variance among individual examiners. 

There has also been dissatisfaction with the time required by some 
examiners to prepare their initial decisions. This has led to pro- 
posals within the Board to "program" individual proceedings : estab- 
lishing deadlines for the completion of various stages of the case. 
Perhaps this will have some psychological effect upon examiners, but 
it is difficult to see how a deadline can be enforced against an examiner 
unprepared to render his decision by a particular date. It shoidd be 
noted that the Chief Examiner now endeavors to promote expeditious 
rendition of decisions and otherwise encourage speedy disposition of 
pending matters. 

d. Personnel policies. The problem, in part at least, boils down to 
agency control over examiners. In general, the considerations perti- 
nent to ICC control over examiners in its Bureau of Operating Rights 
are applicable here also, and need not be repeaited ^^^ although the 
smaller number of examiners at the Board minimizes the problem 
considerably. The basic issue is whether there is any significant rea- 
son why, in licensing cases unrelated to enforcement policies, the 
agency should not have authority to remove examiners with which 
it is dissatisfied and to influence examiners more effectively in the 
expeditious disposition of matters pending before them. 

- It should be emphasized that, on the whole, the Board is quite 
pleased with the performance of its examiners. And the examiners 
themselves seem quite active in suggesting improvements in Board 

320 Rules of Practice 24(b) ; Standards sec. 1,2., 

^1 Rules of Practice 17. 
' 322 gee Committee on Licenses and Authorizations of the Administrative Conference of 
the United States, Report on Licensing of Truck Operations by the Interstate- Commerce 
Commission 103 (1962). 
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procedures: they hold weekly meetings to discuss problems among 
themselves ; they have in preparation a manual for use by CAB ex- 
aminers; and they have participated on committees designed to im- 
prove Board procedures.^^^ 

One other personnel matter deserves mention. Some examiners have 
claimed a need for assistance, either in the form of law clerks or of 
economic analysts assigned to the hearing examiner group. On the 
latter, it seems unnecessary and undesirable to duplicate economic 
analysts in different departments of the Board. Rather the solution 
would appear to lie in breaking down the barriers that now exist 
between many hearing examiners and the Bureau of Economic Regu- 
lation; an overly fastidious regard for separation of functions has 
led to a reluctance on the part of many examiners to seek technical 
assistance from the Bureau. For reasons more fully stated in a sub- 
sequent discussion of the relations between the Board and the Bureau, 
this attitude should be abandoned except as to Bureau personnel di- 
rectly participating in the proceedings. With respect to law clerks, 
the problem might be solved by changing policies relating to recruit- 
ment of examiners so that the Board might establish an examiner 
training program under which apprentice examiners might serve for 
limited periods as assistants to full-fledged examiners while becoming 
familiar with the demands of their future positions. 

8. DelegatioEi of decisional authority in formal proceedings 

Reorganization Plan No. 3 of 1961 ^^^ conferred power upon the 
Board to delegate decisional authority to hearing examiners, subject 
to provision for discretionary review by the Board. Effective with 
proceedings in which hearings were commenced after February 1, 
1962, the Board has delegated such authority ^^^ to its examiners in 
all domestic route matters (and in most other proceedings), provid- 
ing only for discretionary review of such decisions by the Board.^^® 
A petition for review may be filed within 25 days after service of 
the initial decision.-^^^ It is limited to 20 pages in length ^^s and may 
be based on one of the following grounds : 

( i ) a finding of a material fact is erroneous ; 
(ii) a necessary legal conclusion is without governing prece- 
dent or is a departure from or contrary to law, Board rules, or 
precedent; 

(iii) a substantial and important question of law, policy or 
discretion is involved ; or 

(iv) a prejudicial procedural error has occurred.^^^ 
Comments accompanying the new regulation make it clear that a car- 
rier may "ask the Board to exercise its discretion by reviewing issues 
which have an important economic impact upon the petitioner al- 
though they are not necessarily significant in the formation of Board 
policy. "^^'^ 

323 Boyd, Improving the Administrative Process: A View From the CAB, 14 Ad: L, Rev. 
108 (1961), 

32*26 F.R. 5989 (196.1). 

325 Delegation of Function to Hearing Examiners, 27 F;R, 853 (1962).' 
•'^^o Rules of Practice 27, 28. 
■'''^ Rules, of Practice 28(a)(1). 
"28 Rules of Practice SlCc) (3). 
«2« Rules of Practice 28(a)(2). 
., 330 D^egationof Function to Hearing Examiners, 27 F.R. 853 (1962). 

210-101 — 63- 27 
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: Within 15 days of service of the petition any opposing, party may 
file an answer limited to 15 pages.^^> The Chief Examiner is empow- 
ered to make adjustments in any date and page: limitations that may 
prove inequitable in a particular situatiori.2^? 

Review will be granted, on affirmative vote of two Members, with- 
out regard to whether any of the enumerated grounds have been es- 
tablished.*^^ Review may be denied, despite the existence of one or 
more of the enumerated grounds, if at least two Members do not find 
that review is in the pjublic interest,^^^ And review may be had, in 
the absence' of any petition therefor, if two Members vot^ for review 
within 30 days of the initial decision.*^^ 

If review is granted, the Board will "specify the issues to which re- 
view will be limited," **^ specify the portions of the examiner's deci- 
sion that are to be stayed,^^^ and. designate the parlies to the review 
proceeding.^^^ Petitions for reconsideration of orders relating to re- 
view are limited to "the single question of whether any issue design 
nated for review and any issue not so designated are so inseparably 
interrelated that the former cannot be reviewed independently or that 
the latter cannot be made effective before the final decision of the 
Board in the review proceeding."*^® ■ 

; There is some uncertainty within the Board as to the practical effect 
of the new regulation. Some consider that review will always be 
granted in any. case of significance, since it is only necessary, that two 
Members indicate an interest. Others feel that the delegation will Be 
broadly applied, freeing Board' Members of a substantial share of 
their current caseload. The latter view is almost always linked with 
the idea that, on a petition for review, the Board will consider the 
merits of the examiner's decision and, if it agrees, review will be de- : 
nied ; or, if it agrees in large measure, review will be granted, only on 
a limited number of issues. ^*^ 

, The'feeling among practitioners before the Board is that the delega- 
tibri is. too, broad and'sweeping; that the. kinds of policy choices in^ 
volved in major route cases should be made by the Board and not by 
the hearing examiner, and that, to the extent that the Board reviews 
the merits in passing on petitions for review, the new procedures are 
inappropriate in that they impose narrow time and page limits upon 

Eetitions and answers. There is also the fear that denial of review will 
e used as an easy expedient in avoiding decisions on highly controver- 
sial matters, or m succumbing to political pressures favoring the re- 
sult reached by the initial decision. 

One of the difficulties which confronted the Board in attempting to 
exercise the delegation power granted by Reorganization Plan No. 3 
was the problem of establishing classifications, separating into differ- 
ent categories the cases that would be reviewed as of right and those 
which would be subject only to discretionary review. The task proved 

331 Rules of Practlee 28(b). 

^^Organization sec. 3.3(a) ; Delegation of Function to Hearinig Examiniers, supra, 

833 'Rules of Practice 25 (d). 

s»s Rules of Practice 27(c),, 28(d). ■ . 

eaoRules of Practice 28(d)(1). 
^ Rules of Practice 28(d) (2). 

ass Rules of Practice 28(d)(3). ■ 

^ Rules of Practice 28(e).. 

''^The threat of judicial reversal would probably compel Board' review in some- cases, 
but not in the more numerous instances where policy judgments are paramount. 
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SO resistant to solution that it was abandoned in favor of the sweeping 
delegation of decisional authority in all cases. Critics of the Board's 
proposal have not suggested any workable method of separation, and 
it may be assumed that useful categories are difficult to formulate. 
Still it does not appear that the Board has reached a satisfactory 
result. 

With respect to route cases, it is recommended that, as a supplement 
to its new procedure, the Board adopt a system of ad hoc notices of re- 
view to be made at the time of its consolidation order (or other order 
issued at the outset of the proceeding). The dimensions of the pro- 
ceeding would be known then, and the Board would be in a position 
to determine, reasonably accurately, whether it would be a major or a 
minor route proceeding. As to minor route proceedings, the Board 
might well make its new review procedures applicable^ but with a 
strong presumption that review would not be granted. As to major 
route cases, however^ a notice of review should be issued at the time of 
the consolidation order, making Board review automatic (at the option 
of a losing party) in accordance with pre-existing procedures. But 
even as to such major route cases the Board could, if it later agreed 
with the examiner's decision, summarily affirm and adopt as its own 
the opinion of the examiner; this, however, is a review on the merits, 
carried out under procedures designed for such review. 

The advantages of adding the recommended procedure to the one 
adopted by the Board are : . . 

(1) The issue of review is largely disentangled from the results 
in particular cases and related more- closely to the nature of the 
. case. - . .. . . 

■■■ (2) As to minor route matters, examiner decisions ought to be 
dispositive most of the time and they will not of ten present major 
policy choices; review could be granted where important policy 
issues unexpectedly arose or where the, examiner committed a 
blatant error; otherwise, review could be consistently denied, 
thereby discouraging even the petitioning for review. 

(3) As to major route matters, petitions for review would be 
a virtual certainty under the Board's new procedure; denial of 

• petitions could hardly be based on the nature of the issues, but 

• would have to turn either on a detailed consideration of the merits 
or on factors outside the record; and where .review is granted„the 
Board would be faced with the necessity for considering the same 
case twice, once on the petition for review and once on the full- 
fledged hearing on the merits. All of this is avoided by estab- 
lishing reviewability at the time of the consolidation order. . 

The wisdom of delegating decisional authority to examiners, arid of 
limiting review to discretionary interpositions, is clearly related to the 
probability that the examiner's decision will be accepted unchanged, 
in major route cases^ the prospect of this happening is virtually nil. In 
each of the six major route cases closed in fiscal lOGl,- as in the St. 
Louis-Southeast Service case, the Board made significant changes in 
the examiner's decision. This typical showing is the inevitable re- 
sult of the shifting and uncertain changes in emphasis among the com- 
peting policy considerations weighed by the Board ; the intervention of 
events between the time of the examiner's decision and review by the 
Board; and the many-sided character of these cases, proyiding so 
many possible grounds for differences of opinion. In some cases, too. 
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the examiners are considerably out of step with the Board. Under 
such circumstances discretionary review has tliree alternative impli- 
cations: if review petitions in major route cases are largely denied, 
there is a substantial abdication of the role formerly played by the 
Board ; if, on the other hand, such petitions are largely granted, the 
procedure, in major route cases, becomes a time-consuming futility. 

The Board, it is believed, has uncritically adopted a review pro- 
cedure unsuited to the route cases which come before it. Its new 
procedure might make sense if the problem were selecting the few 
significant decisions out of a large mass of examiner opinions not 
otherwise distinguishable. But this is not the Board's problem. The 
Board's licensing cases are relatively few in number; and it is possible, 
at the outset of their processing, to identify those in which Board re- 
view should be granted and those in which review presumptively will 
be denied. The suggested modification in review procedures is based 
on a recognition of these distinctive characteristics. 

9. The decisional process at the Board level 

By the time a case reaches the Board — particularly a major route 
case which the - Board itself should decide — the proceeding is en- 
cumbered by an enormous record and numerous briefs and other 
argumentative materials. The conflicting pressures upon a Board 
Member's time admit of only two practical alternatives : either thi^ 
mass of material must be ignored in the decision -making process, d 
gross waste of all that has gone before and a complete abandonment 
of the process by which Board decisions are supposed to be reached; 
or the record must be made intelligible to the Board Member by effec- 
tive staff assistance. The discussion which follows is based on the 
premise that effective staff assistance is preferable to Board decisions 
reached without regard to the record. 

a. Personal assistants. In some other agency determinations, 
effective staff assistance is rendered by one or more personal assistants. 
With respect to the Board's major route cases, this is imfeasible. The 
personal assistant of a Board Member has insufficient time to 
familiarize himself with the records of route proceedings and with the 
other materials bearing upon their determination. An expansion of 
the personal offices of Board Members to permit such individual office 
review would.be grossly inefficient, resulting ultimately in the creation 
of five staffs instead of one. 

The personal assistant can, however, play an important role in the 
determination of route cases. He is familiar with the Member's policy 
views and is in a position to implement these policy choices by seeing 
that his superior is supplied with the particular factual materials he 
requires to decide the case. Indeed^ it is doubtful that one personal 
assistant can adequately fulfill this function in light of the numerous 
other administrative duties he must perform ; consideration should 'be 
given to assignment of an additional personal assistant to ea.ch Board 
Member, preferably an economic analyst. The complexity of route 
cases is such that some measure of expertise is i^equired to propound 
the proper questions and evaluate the responses. 

b. Hearing examiners. At present the hearing examiner makes 
his contribution through the medium of his. initial decision. This can 
be a particularh^ valuable contribution if the initial decision ade- 
quately and accurately summarizes the arguments and evidentiary 
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presentations of the various parties and organizes and analyzes the 
considerations relevant to decision of the case. But it is questionable 
whether exclusive reliance on this formal opinion realizes adequately 
the full potential of the examiner. 

Of all the Board's personnel the hearing examiner is undoubtedly 
the individual most familiar with the details of the record. Yet the 
examiner's familiarity is almost completely wasted once the initial 
decision is filed ; only rarely is he consulted thereafter. While it might 
not be practicable to have the examiner attend sessions of the Board 
concerned with reviewing an initial decision he has prepared, tlie 
examiner's familiarity with the record should be more extensively 
utilized by the opinion writer. Accordingly, it is recommended that 
opinion writers be encouraged to consult more frequently with hear- 
ing examiners about matters of record in the proceeding under 
review. ^^^ 

It would also be desirable to draw the examiner into the Board's 
decisional process so that he might be kept abreast of developments 
in agency policy. In this connection, it might be feasible to use the 
Chief Examiner as a conduit for the informal transmission of agency 
views to the examiner corps. 

c. Bureau personnel. The role the Bureau should play in the 
decisional process depends in large measure on the aspect of the Bu- 
reau's work which receives the greatest emphasis : whether the Bureau 
should be a militant advocate or a more neutral advisor to the 
Board. 

Eecognizing that the issue is one of degree, rather than black-and- 
white characterization, the Bureau at present seems to be more the 
advocate than the advisor in formal route proceedings. It participates 
in shaping the record, it formulates a "position" at or near the con- 
clusion of the proceedings, and it urges its position to the examiner 
and to the Board in briefs and oral argument. Attorneys in the 
Bureau appear to conceive of themselves as litigators rather than 
counselors, and their "client" seems to be the Bureau rather than 
the Board (although they may also claim to represent the general 
public). Under such circumstances it is probably appropriate to 
exclude Bureau personnel from Board deliberations and to limit 
their presentations to briefs and oral argument in the public forum. 

Yet such an arrangement seriously impairs the potential of the 
Bureau as an effective advisor to the Board. To exclude the Bu- 
reau from Board deliberations on formal route cases has two harm- 
ful effects : 

First, the Board is deprived of the on-the-spot advice of its princi- 
pal policy-making arm. The Bureau cannot possibly resolve in ad- 
vance the policy implications of every conceivable course of action 
the Board might have under consideration. Moreover, Bureau per- 
sonnel may be expected to have a high degree of familiarity with 
record materials, and to be able to make a contribution in this area 
as w^ell. 

Second, the Bureau has a continuing need to be familiar with 
the thinking of individual Board Members and with the various poli- 
cy approaches they are interested in entertaining. The value of the 

3*1 There is little doubt that such consultation would be lawful. Cf. United States v. 
Morgan, 313 U.S. 409, 422 (1941) ; Peoria Braumeister Co. v. Yellowley, 123 F. 2d 637 
(7tb Cir. 1941). But cf. Mazsfa v. Caviochia, 15 N.J. 498, 105 A. 2d 545 (1954) 
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Bureau's advisory services, and the performance of its many day- 
to-day administrative functions, could be much improved by increas- 
ing the Bureau's contact with Board deliberations. - 

Defining an appropriate role for the Bureau in the Board's de- 
cisional process is admittedly a difficult task. Perhaps the most ad- 
visable course lies in shifting the emphasis of the Bureau's role from 
that of an advocate to that of an advisor to the Board. This might 
be accomplished by — 

(1) Instructing Bureau personnel to place less emphasis on de- 
veloping a Bureau "position" and more emphasis on exploring 

.the policy, implications of the various major alternatives pre- 
sented by the record. The Bureau also should continue to act 
to assure a complete record. 

(2) Requiring the Bureau to make its points on the record, as 
it does now, by its participation in the hearing and by its briefs 
and oral argument, again with greater emphasis on exploring 
alternatives than on defending a Bureau position. The Bureau 
should not be prevented, however, from advising the Board on 
the course of action which, on balance, it considers to be the 
preferable one. 

(3) Invitin^gr Bureau personnel to participate in Board dis- 
cussions to this limited extent: supervisory officials (not coun- 
sel of record or his witnesses) should be permitted to listen to 
Board discussions, to respond to queries from Board Members, 
and to correct any misapprehensions about record facts that 
emerge in the course of discussion. Bureau personnel should 
not be permitted to reargue their case or state new views, al- 
though they may be requested by Board Members to answer 
questions from vantage points other than the one for which they 
Dublicly expressed a preference. 

With such a reformulation of the Bureau's role, there would seem to 
be little question about the legality of the proposed arrangement. In 
the first place, the "separation of functions" provision of the Adminis- 
trative Procedure Act — § 5(c) — does not apply at all to "initial licens- 
ing"^ which- would encompass the bulk of the Board's airline route 
eases; ^^^ the portions related to compulsory modifications or suspen- 
sions of existing routes could be excluded from Bureau commentary . 
if necessary. Second, if the Bureau acts as advisor rather than advo- 
cate, it is clearly not engaged in "investigative or prosecuting func- 
tions" and is therefore not within the ambit of § 5 (c) at all.^^^ Finally, 
the limited role accorded the Bureau does not appear to create any sig- 
nificant degree of unfairness to the private parties concerned. 

First, the Bureau is not in the same position as other parties con- 
cerned w^ith route proceedings; it has no pecuniar}^ interest in the 
outcome of the proceedings and no selfish objectives to pursue. Nor is 
it an enforcement body with the outlook of a prosecutor. (Enforce- 
ment aspects of route licensing proceedings should be handled by sepa- 
rate Board personn.el.) 

Second* the informal role proposed for the Bureau in the Board's 
decisional process is extremely restricted. The Bureau will be limited; 
not only by the Board's description of its functions, but also by the 

^^5 U.S.C., sec. 1004(c) ; Attorney Generars Ma^nual on the Administrative Procedure 
Act 50-52 a947), 

^^^See generally 2 Davis, Administrative Law Treatise 213-223 (1958). 
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presence of Board Members and other staff, some of whom are likely to 
be antagonistic to Bureau views in a particular case, or to the Bureau 
in general, and who may thus be relied on to keep the Bureau in its 
proper place. 

Finally, the establishment of closer contact between the Bureau and 
the Board in formal proceedings should tend to strengthen the ad- 
visory role of the Bureau and to cause it to operate more nearly as an 
arm of the Board in policy matters, rather than as a semi-autonomous 
unit. This may require, in addition, a change in outlook on the part 
of the Bureau's Jegal staff: laAvyers, after all, have traditionally served 
as counselors as well as litigators. 

d. Opinion writers. As a source of assistance to the Board, the 
opinion Avriter has both strengths and weaknesses stemming from a 
common source. The opinion writer has had no prior contact with the 
case, so his participation cannot be challenged on the ground that he 
may be partial. By the same token his potential contribution is likely 
to be limited. He lacks the hearing examiner's and the Bureau's 
familiarity with the record ; indeed, his review of the record usually 
does not beghi in earnest until after the Board has made its tentative 
decision. He also lacks the Bureau's contact with the day-to-day 
implementation of Board policy and its, continuous involvement in 
policy determinations; the average opinion writer has only the most 
attenuated contact with the Board whose views he is asked to depict 
(although the opinion writer's superiors in the General Counsel's office 
are not so limited) . These weaknesses can be remedied to 'some extent 
by recasting the role of the opinion writer. Such a change is particu- 
larly desirable if the Bureau is not admitted to the Board's decisional 
circle ; but some reformulation should be accomplished m any event. 

First, the opinion writer should become thoroughly familiar with 
the record, exceptions ajid briefs iefore the Board's tentative decision 
rather than afterwards. He should also be encouraged to fill any gaps 
that might appear in the coverage of the examiner and the Bureau, 
or to raise issues that may have become submerged in the general 
discussion. 

Second, the opinion writer and his superiors should be pressrit dur- 
ing the Board's deliberations and should be prepared to respond to 
queries about the record or relevant precedents. Probably the opinion 
writer's potential contribution in this area is less than is likely in the 
case of the Bureau, but it need not be negligible. The opinion writer's 
superiors may be able to provide assistance from a broader fund of 
knowledge. And, of course, the opinion writer's observation of the 
Board's discussions can be of significant value in preparing an appro- 
priafe opinion. 

e. Board deliberations. As previously indicated, Board Members 
may require assistance on a particular case at various times during 
the decisional process, including the period of Board discussion and 
deliberation. ^ When the Board meets, questions emerge from the 
cross-fire of individual Member comments. And even more signifi- 
cantly, whole new series of questions may be generated if the Board 
makes a radical departure from the basic approach of the hearing 
examiner. How are such queries to be answered? At various times 
in the past the Board has had present at its sessions the hearing ex- 
aminer, Bureau personnel, and opinion writers. Now the Board 
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endea^Fors to proceed without any of them. The reconunendations 
made above suggest that the Bureau and the opinion writer be rer 
admitted to the Board's deliberative session ; that they need not 
participate in Board discussions unless invited to do so; but that they 
should be available to respond to queries seeking information on record 
facts, economic or statistical analysis, or Board precedents. Unless 
such- knowledge is brought to bear at this final stage, much of what 
has gone before will have been wasted. 

Havir/g two staff components present may seem like unnecessary 
duplication. But there are a number of justifications for going this 
far. First, both staff components w^ill profit from what they learn at 
Board sessions. Second, the two components can serve as a check upon 
one another, freeing the Board from possible undue influence from any 
single quarter. Third, the staff units are potential substitutes for one 
another; in view^ of the uneven quality of Government. personnel, it 
should not hurt to have different staff representatives present with 
varying degrees of familiarity with both the record and the general 
background of Board licensing. Finally, the participation required 
is not so extensive for any single staff member as to result in a substan- 
tial interference with the performance of his other duties. Indeed, 
one of the by-products of such an arrangement almost certainly would 
be a heightening of morale and interest among the staff and their 
greater confidence and elEciency in the execution of Board policies. 

f. Preparation , of opinions. As stated above, presence , at Board 
deliberations has a particular value for the opinion writer. It is his 
task to state a rationale for the Board as a whole. The object should 
be to embody in the opinion, as clearly as possible, those points on 
which there is a consensus. On other matters — resolved by a coinci- 
dence of conflicting views or by a compromise reflecting no consistent 
position — generalities, will have to suffice (and are clearly preferable 
to theassorted "make- weight" considerations that are often inserted 
because they happen- to support the result). The fact that a com- 
plete consensus is impossible should not deter the opinion writer from 
reflecting as much agreement as actually exists. For to the extent 
that a consensus ^is achieved and is clearly stated, the examiners are 
given guidance for the future, both in conducting proceedings (on 
evidentiary issues particularly) and in reaching results; and the regu- 
lated interests, the public, and the bar are given similar light. 

, The desirability of maximizing the consensus achieved is perhaps 
the best justification for maintaining an Opinion Writing Division 
rather than distributing the opinion Avriters among the offices of indi- 
vidual Board Members: Maintenance of the Division as a unit also 
permits economy in use of persomiel, development of expertise and 
supervisory personnel, and consistency and completeness of opinion 
coverage. The recent tendency to assign Board Members individual 
responsibility for opinions w^ould point in the opposite direction if it 
were carried to its logical conclusion. 

Many values have been advanced in support of the "personalized" 
opinion. Individual Member responsibility for opinions is supposed 
to lead to: (1) higher quality opinions, resulting from Member sensi- 
tivity about poor opinions appearing under their respective names; 
(2) greater Member familiarization with the record, with which they 
presumably must grapple in preparing opinions; (3) bolder and 
clearer opinions, since Mernbers can take stands that subordinate opin- 
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ion writers would hesitate to adopt; and (4) greater rationality of re- 
sult, because the Member is forced to rethink the opinion in preparing 
its justification.^^* On the other hand, the indiscriminate use of per- 
sonalized opinions in major airline routes cases also may have some 
nnf ortunate results : 

(1) To the extent that personal Member views are reflected in 
Board opinions, there is the danger that the maximum Board 
consensus will not be achieved. The failure of an opinion, or 
group of opinions, to accurately reflect the area of actual agree- 
ment among Board Members is a serious loss to all concerned. 

(2) To the extent that a personalized opinion exerts pressure 
on a Board Member to improve its quality or style, it obviously 
exerts pressure on this fully occupied individual not to do some- 
thing else. It is difficult to assert that, in each and every case, the 
quality of opinions is deserving of priority over all other matters 
of concern to Board Members. Yet the implicit assumption is 
that above all else a Board Member ought to spend his time re- 
writing an opinion that might clearly reflect the extent of Board 
consensus but be overly long, ungracefully written, or otherwise 
distasteful to tliis particular individual. 

(3) It seems reasonably clear that Board Members have more 
sense than this ; that the work product of the opinion writer goes 
through very often with little, if any, change; and that many of 
the Members' changes are of the most innocuous sort. Under 
these circumstances, the "personalized" opinion not only fails to 
achieve the purposes for which it was instituted, but it involves 
an element of deception that cannot help but be uncomfortable 
to the participants in the process. And as Board Members be- 
come hardened to seeing their names appear over opinions of vary- 
ing sorts, the only aspect of the process that remains is this ele- 
ment of deception. 

The practical limitations on the prudent use of Board Members' 
time require a more selective use of the personalized opinion. 

First, it seems desirable to continue individual Member responsi- 
bility for particular opinions. The opinion writer should have some- 
one with whom he can consult ; and the Board should be able to look to 
one of its Members to supervise, and assume responsibility for, the 
preparation of particular opinions. 

Second, the responsible Board Member should have the option of 
advancing the completed product as his own or as an opinion "by the 
Board." In either case the opinion should satisfy minimum stand- 
ards. Beyond that it seems proper to leave to individual Board Mem- 
bers-(whose substantive decisional authority is vast) the rather inci- 
dental decision as to whether intensive personal work on the opinion 
is warranted in view of the other pressures on a Member's time. Only 
if an individual Member has made a substantial personal contribution 
to the preparation of an opinion should he advance it as his own. 

Fmally, individual Board Members need not be secretive about .their 
views. Given a Board opinion that covers all the details of the case, 

S44lvandis, The Administrative Process 105-106 (1938) ; Landis, Report on Regulaitory 
Agencies to the President-elect 39, 47 (1960) ; Hector, Problems of the CAB and the Inde- 
pendent Regulatory Commissions 26^40 (1959) ; Hector, Qovernment By Anonymity: Who 
Write Our Regulatory Opinions?, 45 A.B.A.T. 1260 (1959) : Westwood, The Davis Treatise: 
Meaning to The Practitioner, 43 Minn. L. Rev. 607, 614-619 (1959). Compare 2 Davis, 
Administrative Law fTreatise 65-69, 90-91 (1958). 
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states clearly the extent of Board consensus, and masks the remainder 
in generalities, individual Members would be in an ideal position to 
note their personal views more specifically. Such views are now stated 
in dissenting and concurring opinions and in speeches. Why not a 
two-paragraph opinion by Member Doe which begins : "I concur, fully 
in the opinion of the Board, but I wish to emphasize the considerations 
that particularly impelled me to join in the majority view." Surely 
this is preferable to the addition of often trival personal touches to 
opinions identified as emanating from one Board Member but pre- 
pared in large measure by an opinion writer. 

* ■^: * 

The organization of the Board's decisional process is perhaps the 
most essential aspect of the entire licensing sequence. Without an 
adequate job at this level, the remainder of tlie process becomes an 
exercise in futility. The proposals made here reflect an effort to 
adjust the significant tensions in that process to facilitate its effective 
working: 

(1) Individual Members versus a Board consensus. The indi- 
vidual Member is given ample opportunity to intelligently reach his 
own conclusions, and to state them, through recommendations for: 

(a) an additional personal assistant if needed; (b) staff memoranda 
designed to canvas major alternatives rather than to support particular 
positions; (c) availability of all knowledgeable staff for individual 
queries;, and (d) statements of individual Member views appended 
to opinion "by the Board," and other personalized opinions at the 
option of individual members. But the attainment of the maximum 
consensus practicable has been encouraged by recommendations (a) 
that offices of individual Members be limited to several personal assist- 
ants, and that- the staff continue as the primary source of assistance; 

(b) that such assistance be available to the Board as a whole as well as 
to individual Members; (c) that the Opinion Writing Division be 
retained intact; and (d) that the personalized opinion, on behalf of 
the Board, be made optional with the responsible Board Member. 

(2) Individual Members versus staff reliance. There is always 
the fear that important policy decisions will be removed from the 
Board and lodged in the staff. While some of the recommendations 
made propose an expansion of staff participation, the enlargement is 
believed to be conducive to an expansion — not a contraction — of Board 
control. Only if the staff weeds out the details, can the Board control 
the major policy issues; only if all three components are equally avail- 
able— hearing examiner. Bureau personnel, and opinion writer^ — is the 
Board freed of the weaknesses and prejudices of any one of them ; only 
if knowledgeable staff members are present at Board discussions to 
resolve controversies within their ken — record facts, problems of 
statistical analysis, history of past Board practice — can the Board 
effectively exercise its control over policy in a meaningful way. A 
change in Bureau attitude has also been suggested with a view to pre- 
senting? the Board with the best alternatives rather than emphasizing a 
single Bureau position. 

(3) Staff participation versus private interests. Many of the 
suggestions made will be viewed as expanding the role of the staff 
at the expense of the private parties. But the expansion of the staff's 
participation is not necessarily detrimental to private interests. First, 
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the role of the private parties predominates throughout the whole pro- 
ceeding; they produce most of the evidence, submit most of the briefs, 
consume most of the oral argument. Unless this material reaches 
the individual Board Member m an intelligible way, their efforts have 
been in vain. Second, a licensing controversy is not a contest between 
staff and private parties but among the private parties themselves; 
to the extent a staff view prejudices one private party it is almost 
certain to favor another. In the general run of licensing cases the 
staff's contributions, as a whole, are neutral. Third, unlike the private 
parties, the staff is not pecuniarily interested; this makes it more 
likely that it will assume a role of assisting the Board rather than 
fighting for a particular cause. The suggestion made with respect to 
Bureau Counsel's attitude reflects this view of the staff's role. 

Of critical significance is the present tendency in the decisional 
process to separate the Board from its staff and to separate the staff 
components from one another. Unless this trend is reversed, the 
Board may succeed in bringing about its own dissolution. Once the 
practicability of separation is established, the arguments for further 
fragmentation are strengthened and proposals for administrative 
courts and separate public counsel seem to be but logical successors 
of existing arrangements. 

J. SUMMARY OF RECOMMENDATIONS 

There are three sets of recommendations: those calling for new 
legislation (I) ; those proposed for adoption by the Board (II) ; and 
those requiring further study (III). 

I. It is recommended that legislation be proposed to the Congress 
providing for clarification of the authority of the CAB to consolidate 
applications for new route authority ; a suggested approach is set 
forth sufvd^ at pages 398-399. 

II. It is recommended that the Board — 

1. Make more particularized findings reflecting the reasons for 
instituting, or refusing to institute, a route proceeding, with a 
view to developing factors of general applicability bearing on the 
Board's responsibility for planning development of the nation's 

' air transportation networks 

2. Empower hearing examiners to publish consolidation orders 
within a limited time after their preparation, except for such 
internal review as, in individual cases, may be requested by the 
examiner or directed by the Board. 

3. iProyide assistance to the Special Counsel for Routes, so that 
internal review of consolidation orders may be more expeditiously 
completed. 

4. Adopt procedures, supplementary to its recent delegation 
of decisional authority to hearing examiners, which would provide 
for issuance of notices of review in major route cases at the time 
of the, Board's consolidation order (or similar procedural step) ; 
such notices should make , Board review available, at the option 
of a disappointed party, in all major route cases, while reserving 
the Board's discretionary authority to review, or decline to re- 
view, other route matters. 
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5. Instruct the Opinion Writing Division, as a general practice, 
to complete its review of exceptions, briefs and record prior to 
oral argument, and 'to supply the Board, in advance of that time, 
with any commentary required by reason of deficiencies in the 
initial decision or the presentation of the Bureau of Economic 
Regulation. 

6. Instruct Bureau Counsel to emphasize the selection of major 
policy alternatives in pending oases, and the considerations appli- 
cable thereto, rather than the development of a single Bureau 
"position,-" but this should not exclude the expression by Bureau 
Counsel of a preference, on balance, for one of the several alter- 
natives considered. 

7. Eliminate the routine identification of Board opinions with 
individual Members, while (a) retaining individual Member 
responsibility for supervising the preparation of individual 
opinions, (b) encouraging individual Members to append supple- 
mentary personal comments to opinions "by the Board," and (c) 
providing for personal identification of any majority opinion to 
which a Board Member has made a substantial individual 
contribution. 

8. Provide for unrestricted consultation between personnel of 
the Bureau of Economic Regulation and Board decisional per- 
sonnel at all stages of a route proceeding, except for (a) cases 
in which Bureau personnel are concerned with establishing prior 
misconduct by a party, and (b) Bureau counsel of record in the 
route proceeding and his witnesses. 

9. Invite members of the staff to attend Board sessions con- 
cerned with route proceedings in which they are involved, in- 
cluding (a) opinion writers and (b) personnel of the Bureau of 
Economic Regulation not barred from consultation with deci- 
sional personnel. 

10. Endeavor to establish some measure of contact between the 
decisional process at the Board level and the Board's hearing 
examiners by (a) encouraging opinion writers to consult with 
hearing examiners, and (b) informing hearing examiners, through 
the Chief Examiner, of developments in Board policy relative to 
their functions. 

III. Further study is recommended for the questions : 

(a) Whether restrictions should be imposed on the right of 
cross-examination in CAB route proceedings. 
, (b) Whether additional areas exist in which restrictions on 
admissible evidence might be imposed, or in which evidentiary 
presentations might be standardized or simplified. 

(c) Whether hearing examiners appointed pursuant to sec. 
11 of the Administrative Procedure Act are necessary in licensing 
cases not involving enforcement aspects, or whether substitute 
personnel policies should be devised. 

(d) Whether Board Members each should be provided with an 
additional personal assistant, preferably an economic analyst. 
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K. CONCLUSION 

The Civil Aeronautics Board has manifested great interest in im- 
proving its licensing processes.^*^ The Board's procedure committee 
and suDcommittees, its hearing examiners and other personnel, the 
Executive Director, the Practitioners Advisory Committee, all have 
been active in suggesting and evaluating procedural reforms. Un- 
fortunately some of the reforms adopted — such as the mandatory 
personalized opinion and the plenary delegation of decisional author- 
ity to hearing examiners — bear little relation to the actual needs of the 
Board in route cases, even though they may be useful or fashionable 
in other administrative circles. 

While some beneficial changes can be made in purely procedural 
matters, the really significant potential for improvement lies in the 
area of substantive policy. The greater the consensus that can be 
achieved in this area, either by the Board itself or by Congressional 
action, the more practicable it becomes to curtail the record by ex- 
clusion of irrelevant evidence and unhelpful cross-examination, to 
delegate authority, and to concentrate the attention of Board Members 
on policy issues of more manageable proportions. Can a policy for air 
transport regulation be devised that is sufficiently intelligible that it 
can be applied by the Board with some measure of predictability? 
Would such a policy be accepted by a general public capable of under- 
standing its implica/tions? If these issues can be satisfactorily 
resolved, the procedural problems will largely take care of themselves. 

3«Boyd, Improving the Administrative Process: A View From the CAB, 14 Ad. L. Kev. 
108 (1961). 
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